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BOARD OF DIRECTORS ACTION
February 16 & 17, 2005
Agenda item No.

IV. BOARD OF DIRECTORS

Task Force to Explore the Ethical Aspects of Psychologists' invelvement and the Use of
Psychology in National Security-Related Investigations

[ssue

The Board is asked to allocate $12,500 to support one'rneeting of a task force to explore the ethical aspects of
psychologists’ involvement and the use of psychology in national 'security-related investigations.

Background

Recent events in the United States and around the world, most notably the terrorist attacks of September
11, and the Abu Ghraib prison and Guantanamo Bay detention center situations, have raised questions
concerning the use of psychology and the role of psychologists in national security-related investigations
and research. The ethical aspects of psychologists' work in these arenas are non-trivial and complex.

Article | of APA’s Bylaws states that “the American Psychological Association shall... advance psychology
as a science and profession and as a means of promoting health, education and human welfare...by the
establishment and maintenance of the highest standards of professional ethics and conduct of the
members of the Association.”

The APA Code of Ethics, like many laws and regulations governing the practice of psychology, as well as
the ethics codes of other major mental heaith organizations, have developed largely within specific
contexts, that of traditional forms of therapy, academic research, and training programs. As a
consequence, such texts may not provide as much guidance as ideal in addressing situations that involve
values fundamental to the profession—confidentiality, safety, respect for autonomy, honesty, integrity—in
contexts where national security and innocent lives are potentially at issue. This task force will examine
the ethical dimensions of psychology's involvement and the use of psychology in national security-related
investigations. The overarching purpose of the task force will be to examine whether our current Ethics
Code adequately addresses such activities, whether the APA provides adequate ethical guidance to
psychologists involved in these endeavors, and whether APA should develop policy to address the role of
psychologists and psychology in investigations related to national security.

'In examining these issues, the task force will address issues such as:

»  What appropriate limits does the principle “Do no harm” place on psychologists’ involvement
in investigations related to national security?

* Tothe extent it can be determined, given the classified nature of many of these activities:
What roles are psychologists asked to take In investigations related to national security?

+  What are criteria to differentiate ethically appropriate from ethically inappropriate roles tha
psychologists may take? . ‘

» How is psychology likely to be used in investigations related to nationat security?

+ What role does informed consent have in investigations related to national security?

* What does current research tell us about the efficacy and effectiveness of various
investigative techniques? ,‘

+  Would the efficacy and effectiveness of various investigative techniques, if demonstrated,
affect our ethics?

« Has APA responded strongly enough to media accounts of activities that have occurred at
Abu Ghraib and Guantanamo Bay?
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American Psychiatric Association and American Psychological
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- Ethical Principles of Psychologists and Code of Conduct (2002)

- American Psychological Association
Relationship Between States, Provinces, and Territories and the APA
Ethics Code (2005) -
American Psychological Association Ethics Office

Ethics in Evolution: The Incompatibility of Clinical and Forensic

- Functions (The American Journal of Psychiatry, 1997)

P. S. Appelbaum

A Theory of Ethics for Forensic Psychiatry (Journal of the American
Academy of Psychiatry and Law, 1997)
P. S. Appelbaum

Doctor’s Orders—Spill Your Guts (Los Angeles Times, 2005)
M. G. Bloche and J. H. Marks

Triage at Abu Ghraib (The New York Times, 2005)
M. G. Bloche and J. H. Marks

When Doctors Go to War (New England Journal of Medicine, 2005)
M. G. Bloche and J. H. Marks

Ethical Concerns in Forensic Consultation Regarding National Safety and
Security (Journal of Threat Assessment, 2003)
C. P. Ewing and M.G. Gelles
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Split Seen on Interrogation Techniques (Boston Globe, 2005)
C. Savage

Spaulding v. Zimmerman et al. (Supreme Court of Minnesota, 1962)
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On Wearing Two Hats: Role Conflict in Serving as Both Psychotherapist
and Expert Witness (American Journal of Psychiatry, 1997)
L. H. Strasburger, T. G. Gutheil, and A. Brodsky

Universal Declaration of Human Rights (1948)
United Nations

Geneva Convention Relative to the Treatment of Prisoners of War (1950)
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Declaration on the Protection of All Persons From Being Subjected to
Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment (1975) '
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Principles of Medical Ethics (1982)
United Nations
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Articles With Responses

Tab 48: Is it Ethical for Psychiatrists to Participate in Competency-to-Be-Executed
Evaluations? [Point] (Psychiatric Times, 1998)
P. S. Appelbaum
Is it Ethical for Psychiatrists to Participate in Competency-to-Be-
Executed Evaluations? [Counterpoint] (Psychiatric Times, 1998)
L. Hartmann

Tab 49: The Foreign Intelligence Surveillance Act: Law Enforcement’s Secret
Weapon (Journal of the American Academy of Psychiatry and Law, 2000)
L. Danoff
The Ethical Use of Psychology in Criminal Investigations (Journal of the
American Academy of Psychiatry and Law, 2001)
J. R. Schafer
Reply to Schafer: Defending the Facts (Journal of the American Academy
of Psychiatry and Law, 2001)
L. Danoff
Reply to Schafer: Exploitation of Criminal Suspects by Mental Health
Professionals is Unethical (Journal of the American Academy of Psychiatry
and Law, 2001)
J. 8. Janofsky
Reply to Schafer: Ethics and State Extremism in Defense of Liberty
(Journal of the American Academy of Psychiatry and Law, 2001)
P. J. Candilis :
Reply to Schafer: Doing Harm Ethically (Journal of the American
Academy of Psychiatry and Law, 2001)
T. Grisso

Tab 50: Bibliography for the APA Task Force on Ethics and National Security
APA Ethics Office

1

Wiler-lan\dxf\Ethics and Security\List of Task Force Readings 041305.doc
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) , Code of Ethics
of the American Anthropological Association

Approved June 1998
1. Preamble

Anthropological researchers, teachers and practitioners are members of many different communities,
each with its own moral rules or codes of ethics. Anthropologists have moral obligations as members of
other groups, such as the family, religion, and community, as well as the profession. They also have
obligations to the scholarly discipline, to the wider society and culture, and to the human species, other
species, and the environment. Furthermore, fieldworkers may develop close relationships with persons
or animals with whom they work, generating an additional level of ethical considerations

In a field of such complex involvements and obligations, it is inevitable that misunderstandings,
conflicts, and the need to make choices among apparently incompatible values will arise.
‘Anthropologists are responsible for grappling with such difficulties and struggling to resolve them in
ways compatible with the principles stated here. The purpose of this Code is to foster discussion and

education. The American Anthropological Association (AAA) does not adjudicate claims for unethical
behavior. , '

The principles and guidelines in this Code provide the anthropologist with tools to engage in developing
and maintaining an ethical framework for all anthropological work.

II. Introduction o

Anthropology is a multidisciplinary field of science and scholarship, which includes the study of all
aspects of humankind--archaeological, biological, linguistic and sociocultural, Anthropology has roots
in the natural and social sciences and in the humanities, ranging in approach from basic to applied
research and to scholarly interpretation, :

As the principal organization representing the breadth of anthropology, the Amierican Anthropological
Association (AAA) starts from the position that generating and appropriately utilizing knowledge (i.c.,
publishing, teaching, developing programs, and informing policy) of the peoples of the world, past and
present, is a worthy goal; that the generation of anthropological knowledge is a dynamic process using
many different and ever-evolving approaches; and that for moral and practical reasons, the generation
and utilization of knowledge should be achieved in an ethical manner.

The mission of American Anthropological Association is to advance all aspects of anthropological
research and to foster dissemination of anthropological knowledge through publications, teaching,
public education, and application. An important part of that mission is to help educate AAA members
about ethica! obligations and challenges involved in the generation, dissemination, and utilization of
anthropological knowledge.

The purpose of this Code is to provide AAA members and other interested persons with guidelines for .
making ethical choices in the conduct of their anthropological work. Because anthropologists can find

themselves in complex situations and subject to more than one code of ethics, the AAA Code of Ethics

provides a framework, not an ironclad formula, for making decisions.

Persons using the Code as a guideline for making ethical choices or for teaching are encouraged to seek
out illustrative examples and appropriate case studies to enrich their knowledge base.
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3. Anthropological researchers must determine in advance whether their hosts/providers of information
wish to remain anonymous or receive recognition, and make every effort to comply with those wishes.
Researchers must present to their research participants the possible impacts of the choices, and make
clear that despite their best efforts, anonymity may be compromised or recognition fail to materialize.

4, Anthropological researchers should obtain in advance the informed consent of persons being studied,
providing information, owning or controlling access to material being studied, or otherwise identified as
having interests which might be impacted by the research. It is understood that the degree and breadth of
informed consent required will depend on the nature of the project and may be affected by requirements
of other codes, laws, and ethics of the country or community in which the research is pursued. Further, it
is understood that the informed consent process is dynamic and continuous; the process should be
initiated in the project design and continue through implementation by way of dialogue and negotiation
with those studied. Researchers are responsible for identifying and complying with the various informed
consent codes, laws and regulations affecting their projects. Informed consent, for the purposes of this
code, does not necessarily imply or require a particular written or signed form. It is the quality of the
consent, not the format, that is relevant.

5. Anthropological researchers who have developed close and enduring relationships (i.e., covenantal
relationships) with either individual persons providing information or with hosts must adhere to the

- obligations of openness and informed consent, while carefully and respectfully negotiating the limits of

the relationship.

6. While anthropologists may gain personally from their work, they must not exploit individuals, groups,
animals, or cultural or biological materials. They should recognize their debt to the societies in which
they work and their obligation to reciprocate with péople studied in appropriate ways.

B. Responsibility to scholarship and science

1. Anthropological researchers must expect to encounter ethical dilemmas at every stage of their work,
and must make good-faith efforts to identify potential ethical claims and conflicts in advance when
preparing proposals and as projects proceed. A section raising and responding to potential ethical issues
should be part of every research proposal.

2. Anthropological researchers bear responsibility for the integrity and reputation of their discipline, of
scholarship, and of science. Thus, anthropological researchers are subject to the general moral rules of
scientific and scholarly conduct: they should not deceive or knowingly misrepresent (i.e., fabricate
evidence, falsify, plagiarize), or attempt to prevent reporting of misconduct, or obstruct the

" scientific/scholarly research of others.

3. Anthropological researchers should do all they can to preserve opportunities for future fieldworkers to
follow them to the field.

4. Anthropological researchers should utilize the results of their work in an appropriate fashion, and
whenever possible disseminate their findings to the scientific and scholarly community.

5. Anthropological researchers should seriously consider all reasonable requests for access to their data
and other research materials for purposes of research. They should also make every effort to insure

- preservation of their fieldwork data for use by posterity.
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V. Application

1. The same ethical guidelines apply to all anthropological work. That is, in both proposing and carrying
out research, anthropologists must be open with fimders, colleagues, persons studied or providing
information, and relevant parties affected by the work about the purpose(s), potential impacts, and
source(s) of support for the work. Applied anthropologists must intend and expect to utilize the results
of their work appropriately (i.e., publication, teaching, program and policy development) within a _
reasonable time. In situations in which anthropological knowledge is applied, anthropologists bear the
same responsibility to be open and candid about their skills and intentions, and monitor the effects of
their work on all persons affected. Anthropologists may be involved in many types of work, frequently
affecting individuals and groups with diverse and sometimes conflicting interests. The individual
anthropologist must make carefully considered ethical choices and be prepared to make clear the
assumptions, facts and issues on which those choices are based.

2. In all dealings with employers, persons hired to pursue anthropological research or apply
anthropological knowledge should be honest about their qualifications, capabilities, and aims. Prior to
making any professional commitments, they must review the purposes of prospective employers, taking
into consideration the employer’s past activities and future goals. In working for governmental agencies
or private businesses; they should be especially careful not to promise or imply acceptance of conditions
contrary to professional ethics or competing commitments.

3. Applied anthropologists, as any anthropologist, should be alert to the danger of compromising

anthropological ethics as a condition for engaging in research or practice. They should also be alert to
proper demands of hospitality, good citizenship-and guest status. Proactive contribution and leadership
in shaping public or private sector actions and policies may be as ethically justifiable as inaction,
detachment, or noncooperation, depending on circumstances.

VI. Epilogue

Anthropological research, teaching, and application, like any human actions, pose choices for which
anthropologists individually and collectively bear ethical responsibility. Since anthropologists are
members of a variety of groups and subject to a variety of ethical codes, choices must sometimes be
made not only between the varied obligations presented in this code but also between those of this code
and those incurred in other statuses or roles. This statement does not dictate choice or propose sanctions.
Rather, it is designed to promote discussion and provide general guidelines for ethically responsible
decisions. '

VIIL. Acknowledgments

This Code was drafted by the Commission to Review the AAA Statements on Ethics during the period
January 1995-March 1997. The Commission members were James Peacock (Chair), Carolyn Fluehr-
Lobban, Barbara Frankel, Kathleen Gibson, Janet Levy, and Murray Wax. In addition, the following
individuals participated in the Comumission meetings: philosopher Bernard Gert, anthropologists
Cathleen Crain, Shirley Fiske, David Freyer, Felix Moos, Yolanda Moses, and Niel Tashima; and
members of the American Sociological Association Committee on Ethics. Open hearings on the Code
were held at the 1995 and 1996 annual meetings of the American Anthropological Association. The
Commission solicited comments from all AAA Sections. The first draft of the AAA Code of Ethics was
discussed at the May 1995 AAA Section Assembly meeting; the second draft was briefly discussed at
the November 1996 meeting of the AAA Section Assembly.
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1983 United Nations Convention on the Elimination of All Forms of Discrimination Against Women.
1987 United Nations Convention on the Rights of the Child.
Forthcoming United Nations Declaration on Rights of Indigenous Peoples.
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DECLARATION OF PROFESSIONAL RESPONSIBILITY
MEDICINE’S SOCIAL CONTRACT WITH HUMANITY

Preamble

Never in the history of human civilization has the well being of each individual been so
inextricably linked to that of every other. Plagues and pandemics respect no national borders in a
world of global commerce and travel. Wars and acts of terrorism enlist innocents as combatants
and mark civilians as targets. Advances in medical science and genetics, while promising great
good, may also be harnessed as agents of evil. The unprecedented scope and immediacy of these
universal challenges demand concerted action and response by all.

As physicians, we are bound in our response by a common heritage of caring for the sick and the
suffering. Through the centuries, individual physicians have fulfilled this obligation by applying
their skills and knowledge competently, selflessly and at times heroically. Today, our profession
must reaffirm its historical commitment to combat natural and man-made assaults on the health
and well being of humankind. Only by acting together across geographic and ideological divides
can we overcome such powerful threats. Humanity is our patient. '

Declaration
We, the members of the world community of physicians, solemnly commit ourselves to:

Respect human life and the dignity of every individual.

Refrain from supporting or committing crimes against humanity and condemn all such

acts.

Treat the sick and injured with competence and compassion and without prejudice.

Apply our knowledge and skills when needed, though doing so may put us at risk.

Protect the privacy and confidentiality of those for whom we care and breach that

confidence only when keeping it would seriously threaten their health and safety or that

of others.

VI Work freely with colleagues to discover, develop, and promote advances in medicine and
public health that ameliorate suffering and contribute to buman well-being.

VII.  Educate the public and polity about present and future threats to the health of humanity.

VIII. Advocate for social, economic,-educational, and political changes that ameliorate
suffering and contribute to human well-being.

IX.  Teach and mentor those who follow us for they are the future of our caring profession.

<zg B

We make these promises solemnly, freely, and upon our personal and professional honor.

Adopted by the House of Delegates of the American Medical Association
in San Francisco, California on December 4, 20401 '
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ASSOCIATION
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Council Policy Manual: P. international Affairs

The APA Policy Manual is a collection of policy actions taken by the APA Councii of
Representatives. This edition includes actions taken after 1960 and up to but not including
August 2001. The texts included in the Manual are the texts of the actual motions passed by
Council.

lll. HUMAN RIGHTS
1. 1986

WHEREAS, the American psychologists are bound by the Ethical Principles to “respect the
dignity and worth of the individual and strive for the preservation and protection of
fundamental human rights and;

WHEREAS, the existence of state-sponsored torture and other cruel, inhuman, or degradmg
treatment has been documented in many nations around the world and;

WHEREAS, psychological knowledge and technigues may be used to design and carry out
torture and;

WHEREAS, torture victims may suffer from long-term, multiple psychological and physical
problems,

BE IT RESOLVED, that the American Psychological Association condemns torture wherever
it occurs, and

BE IT FURTHER RESOLVED, that the American Psychological Association supports the
U.N. Declaration and Convention Against Torture and Other Cruel, Inhuman, or Degrading
Treatment or Punishment and the U.N. Principles of Medical Ethics, as well as the joint
congressional Resolution opposing torture that was signed into law by President Reagan on
October 4, 1984.

750 First Street, NE

Woashington, DC 20002-4242

{202} 336-5500

{202) 3366123 T0D Web: www.apa.org
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Ethical Principles of Psychologists and

Code of Conduct
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In the process of making decisions regarding their
profcssional behavior, psychologists must consider this
Fthics Code in addition to applicable laws and psychology
board regulations. In applying the Ethics Code to their
pmfessional work, psychologists may consider other ma-
terials and guidelines that have been adopted or endorsed
by scientific and professional psychological organizations

" and the dictates of their own coriscience, ds well as consult

with others within the field. If this Ethics Code establishes
a higher standard‘of conduct than is required by law,
psychologists must meet the higher ethical standard. If

psychologists’ ethical responsibilities confiict with law, .

regulations, or other governing legal authority, psycholo-
gists make known their commitment to this Ethics Code
and take steps to resolve the conflict in a responsible
manner, If the conflict is unresolvable via such means,
psychologists may adhere to the requirements of the law,
regulations, or other governing authority in keeping with
basic principles of human rights.

PREAMBLE

Psychologists are committed to increasing scientific
and professional knowledge of behavior and people’s un-
derstanding of themselves and others and to the use of such
knowledge to improve the condition of individuals, orga-
nizations, and society. Psychologists respect and protect
civil and human rights and the central importance of free-
dom of inquiry and expression in research, teaching, and
publication. They strive to help the public in developing
informed judgments and choices concerning human behav-
ior. In doing so, they perform many roles, such as re-
searcher, educator, diagnostictan, therapist, supervisor,
consultant, administrator, social interventionist, and expert
witness. This Ethics Code provides a common set of prin-
ciples and standards upon which psychologists build their
professional and scientific work.

This Ethics Code is intended to provide specific
standards to cover most situations encountered by psychol-
ogists. It has as its goals the welfare and protection of the
individuals and groups with whom psychologists work and
the education of members, students, and the public regard-

ing ethical standards of the discipline.

The development of a dynamic set of ethical stan-
dards for psychologists’ work-related conduct requires a

. personal commitment and lifelong effort to act ethically; to

encourage ethical behavior by students,. supervisees, em-
ployees, and colleagues; and to consult with others con-
cerning ethical problems.

GENERAL PRINCIPLES

This section consists of General Principles. General
Principles, as opposed to Ethical Standards, are aspirational
in nature. Their intent is to guide and inspire psychologists
toward the very highest ethical ideals of the profession.
General Principles, in contrast to Ethical Standards, do not
represent obligations and should not form the basis for
imposing sanctions. Relying upon General Principles for

either of these reasons distorts both their meaning and
purpose.

Principle A: Beneficence and Nonmaleficence

Psychologists strive to benefit those with whom they
work and take care to do no harm. In their professional
actions, psychologists seek to safeguard the welfare and
rights of those with whom they interact professionally and
other affected persons, and the welfare of animal subjects
of research. When conflicts occur among psychologists'
obligations or concerns, they attempt to resolve these con-
flicts in a responsible fashion that avoids or minimizes
harm. Because psychologists’ scientific and professional
judgments and actions may affect the lives of others, they
are alert to and puard against personal, financial, social,
organizational, or political factors that might lead to misuse
of their influence. Psychologists strive to be aware of the
possible effect of their own physical and mental health on
their ability to help those with whom they work.

Principle B: Fidelity and Responsibility

_ Psychologists establish relationships of trust with
those with whom they work, They are aware of their
professional and scientific responsibilities to society and to
the specific communities in which they work. Psycholo-
gists uphold professional standards of conduct, clarify their
professional roles and cobligations, accept appropriate re-
sponsibility for their behavior, and seek to manage conflicts
of interest that could lead to exploitation or harm. Psychol-
ogists consult with, refer to, or cooperate with other pro-
fessionals and institutions to the extent needed to serve the
best interests of those with whom they work. They are
concemned about the ethical compliance of their colleagues’
scientific and professional conduct. Psychologists strive to
contribute a portion of their professional time for little or

no compensation or persenal advantage.

Principle C: Integrity

Psychologists seek to promote accuracy, honesty, -

and truthfulness in the science, teaching, and practice of
psychology. In these activities psychologists do not steal,
cheat, or engage in fraud, subterfuge, or intentional mis-
representation of fact. Psychologists strive to keep their
promises and to avoid unwise or unclear commitments. In
situations in which deception may be ethically justifiable to
maximize benefits and minimize harm, psychologists have
a serious obligation to consider the need fq:r, the possible
consequences of, and their responsibility to correct any.
resulting mistrust or other harmful effects that arise from
the use of such techniques.

Principle D: J ustice

" Psychologists recognize that fairmess and justice en-
title all'persons to access to and benefit from the contribu-
tions of psychology and to equal quality in the processes,
procedures, and services being conducted by psychologists.
Psychologists exercise reasonable judgment and take pre-
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ing of factors associated with age, gendcr, gender identity,
race, ethnicity, culture, national ongm rehgmn. sexual
orientation, disability, language, or socioeconomic status is
essential for effective implementation of their services or
research, psychologists have or obtain the training, experi-
ence, consultation, or supervision necessary to ensure the
competence of their services, or they make appropriate
referrals, except as provided in Standard 2.02, Providing
Services in Emergencies.

(c) Psychologists planning to provide services,
teach, or conduct research involving populations, areas,
techniques, or technologies new to them undertake relevant
educaticn, training, supervised experience, consultation, or
study.

(d) When psychologists are asked to provide ser-
vices to individuals for whom appropriate mental health
services are not available and for which psychologists have
not obtained the competence necessary, psychologists with
closely related prior training or experience may provide
such services in order to ensure that services are not denied
if they make a reasonable effort to obtain the competence
required by using relevant research, training, consultation,
or study.

{¢) In those emerging areas in which generally rec-
ognized standards for preparatory training do not yet exist,

_ psychologists nevertheless take reasonable steps to ensure

the competence of their work and to protect clients/pa-
tients, students, supervisees, research participants, organi-
zational clients, and others from harm.

(f) When assuming forensic roles, psychologists are
or become reasonably familiar with the judicial or admin-
istrative rules governing their roles.

2.02 Providing Services in Emergencies

In emergencies, when psychologists provide ser-
vices to individuals for whom other mental health services
are not available and for which psychologists have not
obtained the necessary training, psychologists may provide
such services in order to ensure that services are not denied.
The services are discontinued as soon as the emergency has
ended or appropriate services are available.

2.03 Maintaining Competence

Psychologists undertake ongoing efforts to develop
‘and maintain their competence.

2.04 Bases for Scientiﬁc and Professional
Judgments

Psychologists’ work is based upon established sci-
entific and professional knowledge of the discipline. (See
also Standards 2.0le, Boundaries of Competence, and
10.01b, Informed Consent to Therapy.) -

2.05 Delegation of Work to Othérs

_ Psychologists who delegate work to employees, su-
pcrvmees or research or teaching assistants or who use the
services of others, such as interpreters, take reasonable

steps to (1) avoid delegating such work to persons who
have a multiple relationship with those being served that
would likely lead to exploitation or loss of objectivity; (2)
authorize only those responsibilities that such persons can
be expected to perform competently on the basis of their
education, training, or experience, either independently or
with the level of supervision being provided; and (3) see
that such persons perform these services competently. (See
also Standards 2.02, Providing Services in Emergencies;
3.05, Multiple Relationships; 4.01, Maintaining Confiden-
tiality; 9.01, Bases for Assessments; 9.02, Use of Assess-
ments; 9.03, Informed Consent in Assessments; and 9.07,
Assessment by Unqualified Persons.)

2.06 Personal Problems and Conflicts

(a) Psychologists refrain from initiating an activity
when they know or shouid know that there is a substantial
likelihodd that their personal problems will prevent them
from performing their work-related activities in a compe-
tent manner,

(b) When psychologists become aware of personal
problems that may interfere with their performing work-
related duties adequately, they take appropriate measures,
such as obtaining professional consultation or assistance,
and determine whether they should limit, suspend, or ter-
minate their work-related duties. (See also Standard 10.10,
Terminating Therapy.)

3. Human Relations

3.01 Unfair Discrimination

In their work-related activities, psychologists do not
engage in unfair discrimination based on age, gender, gen-
der identity, race, ethnicity, culture, national origin, reli-
gion, sexual orientation, disability, socioeconomic status,
or any basis proscribed by law.

3.02 Sexual Harassment

Psychologists do not engage in sexual harassment.
Sexual harassment is sexual solicitation, physical advances,
or verbal or nonverbal conduct that is sexual in nature, that
occurs in connection with the psychologist's activities or
roles as a psychologist, and that either (1) is unwelcome, is
offensive, or creates a hostile workplace or educational
environment, and the psychologist knows or is told this or
(2) is sufficiently severe or intense to be abusive to a
reasonable person in the context. Sexual harassment can
consist of a smgle intense or severe dét or of multiple
persistent or pervasive acts. (See also Standard 1.08, Unfair
Discrimination Against Complainants and Respondents.)

3.03 Other Harassment

Psychologists do net knowmgly engage in behavior. .

that is harassmg or demeaning to persons with whom they
interact in their work based on factors such as those per-
sons’ age, gender, gender identity, race, ethnicity, culture, -
national brigin, religion, sexual orientation, disability, lan-
guage, or saciceconomic status.

1064 » Standard 2:02-Standard 3.03
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3.11 Psychological Services Delivered to or
Through Organizations

(a)'_Psycho]ogists delivering services to or through

“organizations provide information beforehand to clients

and when appropriate those directly affected by the ser-
vices about (1) the nature and objectives of the services, (2)
the intended recipients, (3) which of the individuals are
clients, (4} the relationship the psychologist will have with
each person and the organization, (5) the probable uses of
services provided and information obtained, (6} who will
have access to the information, and (7) limits of confiden-
tiality. As soon as feasible, they provide information about
the results and conclusions of such services to appropriate
péisons.

(b) If psychologists will be precluded by law or by
organizational roles from providing such information to
particular individuals or groups, they so inform those indi-
viduals or groups at the cutset of the service.

3.12 Interruption of Psychological Services

Unless otherwise covered by contract, psychologists
make reasonable efforts to plan for facilitating services in
the event that psychological services are interrupted by
factors such as the psychologist’s illness, death, unavail-
ability, relocation, or retirement or by the client’s/patient’s
relocation or financial limitations. (See also Standard
6.02¢, Maintenance, Dissemination, and Disposal of Con-
fidential Records of Professional and Scientific Work.)

4. Privacy and Confidentiality

4.01 Maintaining Confidentiality

Psychologists have a primary obligation and take
reasonable precautions to protect confidential information
obtaired through or stored in any medium, recognizing that
the extent and limits of confidentiality may be regulated by
law or established by institutional rules or professional or
scientific relationship. (See also Standard 2.05, Delegation
of Work to Others.)

4.02 Discussing the Limits of Confidentiality

(a) Psychologists discuss with persons (including, to
the extent feasible, persons who are legally incapable of

" giving informed consent and their legal representatives)

and organizations with whom they establish a scientific or
professional relationship (1) the relevant limits of confi-
dentiality and (2} the foreseeable uses of the information
generated through their psychological activities, (See also
Standard 3.10, Informed Consent.)

{b) Unless it is not feasible or is contraindicated, the
discussion of confidentiality occurs at_the outset of the
relationship and, thpreafter as new circumstances may
warant. .
(c) Psychologlsts who offer services, products, or
information via glectronic transmission inform clients/pa-

-tients of the risks to privacy and limits of confidentiality.

4.03 Recording

Before recording the voices or images of individuals
to whom they provide services, psychologists obtain per- -
mission from all such persons or their legal representatives.
(See also Standards 8.03, Informed Consent for Recording
Voices and Images in Research; 8.05, Dispensing With
Informed Consent for Rcsearch and 8.07, Deception in
Research.)

4.04 Minimiiing Intrusions on Privacy

(a) Psychologists include in written and oral reports
and consultations, only information germane to the purpose
for which the communication is made. _

(b) Psychologists discuss confidential information
obtained in their work only for appropriate scientific or
professional purposes and only with persons clearly con-
cerned with such matters.

4.05 Disclosures

(a) Psychologists may disclose confidential informa-
tion with the appropriate consent of the organizational
client, the individual client/patient, or another legally au-
thorized person on behalf of the client/patient unless pro-
hibited by law.

(b) Psychologists disclose confidential information
without the consent of the individual only as mandated by
law, or where permitted by law for a valid purpose such as
to (1) provide needed professional services; (2) obtain
appropriate professional consultations; (3) protect the cli-
ent/patient, psychologist, or others from harm; or (4) obtain
payment for services from a client/patient, in which in~
stance disclosure is limited to the minimum that is neces-
sary to achieve the purpose. (See also Standard 6. 04e Fees
and Financial Arrangements.)

4.06 Consultations

When consulting with colleagues, (1) psychologists
do not disclose confidential information that reasonably
could lead to the identification of a client/patient, research
participant, or other person or organization with whom they
have a confidential relationship unless they have obtained
the prior consent of the person or organization or the
disclosure cannot be avoided, and (2) they disclose infor-
mation only to the extent necessary to achieve the purposes
of the consultation. (See also Standard 4.01, Maintaining
Conﬁdentiality )

i
4.07. Use of Confidential Information for
Didactic or Other Purposes

Psychologlsts do not disclose in their writings, lec-

‘tures, or other public media, onfidential, personally iden- .

tifiable information conSerning their clients/patients, stu-"
dets, research pamcnpants .organizational clients, or other
recipients of their services that they obtained during the
course of their work, unless (1) thcy take reasonable steps
to disguise the person or organization, {2) the person or
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(c) Psychologists make plans in advance to facilitate

the appropriate transfer and to protect the confidentiality of

-records and data in the event of psychelogists’ withdrawal

from positions or practice. (See also Standards 3.12, Inter-

ruption of Psychological Services, and 10,09, Interruption
of Therapy.)

6.03 Withholding Records for Nonpayment

Psychologists may not withhold records under their
control that-arg requested and needed for a client's/patient’s
emergency treatment solely because payment has not been
received.

6.04 Fees and Financial Arrangements

(a) As early as is feasible in a professional or sci-
entific relationship, psychologists and recipients of psycho-
logical services reach an agreement specifying compensa-
tion and billing arrangements.

(b} Psychologists® fee practices are consistent with
law. :

(c) Psychologists do not misrepresent their fees.

{d) If limitations to services can be anticipated be-
cause of limitations in financing, this is discussed with the
recipient of services as early as is feasible. {See also
Standards 10.09, Intcrruption of Therapy, and 10,10, Ter-
minating Therapy.)

(e) If the recipient of services does not pay for
services as agreed, and if psychologists intend to use col-
lection agencies or legal méasures to collect the fees,
psychologists first inform the person that such measures
will be taken and provide that person an opportunity to
make prompt payment. (See also Standards 4.05, Disclo-
sures; 6.03, Withholding Records for Nonpayment; and
10.01, Informed Consent to Therapy.)

6.05 Barter With Clients/Patients

Barter is the acceptance of goods, services, or, other
nonmonetary remuneration from clients/patients in, return
for psychological services. Psychologists may barter only if
(1) it is not clinically contraindicated, and (2) the resulting
arrangement is not exploitative. (See also Standards 3,05,
Multiple Relationships, and 6.04, Fees and Financial
Arrangements.)

6.06 Accuracy in Reports to Payors and
Funding Sources

In their reports to payors for services or sources of
research funding, psychologists take reasonabie steps to
ensure the accurate reporting of the nature of the service
provided or research conducted, the fees, charges, or pay-
ments, and where applicable, the identity of the provider,
the findings, and the diagnosis. (See also Standards 4.01,.
Maintaining Confidentielity; 4.04, Minimizing Intrusions
on Privacy; and 4,05; Disclosures.) :

6.07 Referrals and Fees

When psychologists pay, receive payment from, or
divide fees with another professional, other than in an

employer-employee relationship, the payment to each is .
based on the services provided (clinical, consultative, ad-
ministrative, or other) and is not based on the referral itself,
(See also Standard 3.09, Cooperation With Other
Professionals,)

7. Education and Training

7.01 Design of Education and Training

Programs

Psychologists responsible for education and training
programs take reasonable steps to ensure that the programs
are- designed to provide the appropriate knowledge and
proper experiences, and to meet the requirements for
licensure, certification, or other goals for which claims
are made by the program. (See also Standard 5.03,
Descriptions of Workshops and Non-Degree-Granting
Educational Programs.)

7.02 Descriptions of Education and Trafning
Programs

Psychologists responsible for education and training
programs take reasonable steps to ensure that there is a
current and accurate description of the program content
(including participation in required course- or program-
related counseling, psychotherapy, experiential groups,
consulting projects, or community service), training goals .
and objectives, stipends and benefits, and requirements that
must be met for satisfactory completion of the program.
This information must be made readily available to all
interested parties, C

7.03 Accuracy in Teaching

(a) Psychologists take reasonable steps to ensure
that course syllabi are accurate regarding the subject matter
to be covered, bases for evaluating progress, and the nature
of course experiences, This standard does not preclude an
instructor from modifying course content or requirements
when the instructor considers it pedagogically necessary or
desirable, so long as students are made aware of these
modifications in a manner- that enables them to fulfill
course requirements, (See also Standard 5.01, Avoidance
of False or Deceptive Statements.)

(b) When engaged in teaching or training, psychol-
ogists present psychological information accurately, {See
also Standerd 2.03, Maintaining Competence.)

7.04 Student- Disclosure of Perfonal

_ 'Infom_lation

Psychologists do not require stydents or supervisees

‘o disclose personal information in coursé- or program-
 related activitigs, either_orally or in writing, regarding . -

sexual history, history of abuse and neglect, psychological -
treatment, and relationships with parents, peers, and
spouses or significant others except if (1) the program or
training facility has clearly identified this requirement in its
admissions and program materials or (2) the information is
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or reputation, and confidentiality is protected; or (c} the
study of factors related to job or organization effectiveness
conducted in organizational settings for which there is no
risk to participants’ employability, and confidentiality is
protected or (2) where otherwise permitted by law or fed-
era.l or institutional regulations. :

8.06 Offering Inducements for Research
Partlclpatlon

(a) Psychologlsts make rcasonablc efforts to avoid
offering excessive or inappropriate financial or other in-
ducements foF research participation when such induce-
ments are likely to coerce participation.

© (b} When offering professional services as an in-
ducement for research participation, psychologists clarify
the nature of the services, as well as the risks, obligations,
and Hmitations. (See also Standard 6.05, Barter Wlth
Clients/Patients.)

8.07 Deception in Research

{(a) Psychologists do not conduct a study involving
deception unless they have determined that the use of
deceptive techniques is justified by the study’s significant
prospective scientific, educational, or applied value and
that effective nondeceptive alternative procedures’ are not
feasible.

(b) Psychologists do not deceive prospective partic-
ipants about research that is reasonably expected to cause
physical pain or severe emotional distress.

{c) Psychologists explain any deception that is an
integral feature of the design and conduct of an experiment
to participants as early as is feasible, preferably at the
conclusion of their participation, but no later than at the
conclusion of the data collection, and permit participants to
withdraw their data. (See also Standard 8.08, Debriefing.)

8.08 Debriefing

(a) Psychologists provide a prompt opportumty for
participants to obtain appropriate information about the
nature, results, and conclusions of the research, and they
take reasonable steps to correct any miscoficeptions that
participants may have of which the psychologists are
aware.

(b) If scientific or humane values justify delaying or
withholding this information, psychologists take reason-
able measures to reduce the risk of harm,

(c) When psychologists become aware that research
procedures have harmed a participant, they take reasonable
steps to minirnize. the harm,

8.09 Humane Care and Use of Animals in
Research

{a) Psychalo‘g'ists acquire, care for, use, and dispose
of animals -in compliance with current federal, state, and
local laws and regulations, and with professional standards.

{b) Psychologists trained in research methods and
experi¢nced in the care of laboratory animals supervise ali

procedures involving animals and are responsible for en-
suring appropriate consideration of their comfort, health,
and humane treatment.

(c) Psychologists ensure that all individvals under
their supervision who are using animals have received
instruction in research methods and in the care, mainte-
nance, and handling of the species being used, to the extent
appropriate to their role. (See also Standard 2.05, Delega-
tion of Work to Others.)

(d) Psychologists make reasonable efforts to mini-
mize the discomfort, infection, illness, and pain of animal
subjects.

(e) Psychologists use a procedure subjecting ani-
mals to pain, stress, or privation only when an alternative
procedure is unavailable and the goal is justified by its
prospective scientific, educational, or applied value.

(f)} Psychologists perform surgical procedures under
appropriate anesthesia and follow techniques to avoid in-
fection and minimize pain during and after surgery.

(z) When it is appropriate that an animal’s life be
terminated, psychologists proceed rapidiy, with an effort to
minimize pair and in accordance with accepted procedures.

8.10 Reporting Research Results

(a) Psychologists do not fabricate data. (See also
Standard 5.01a, Avocidance of Faise or Deceptive
Statemnents.)

(b) If psychologists discover significant errors in
their published data, they take reasonable steps to correct
such errors in a comrection, retraction, erratum, or other
appropriate publication means.

8.11 Plagiarism

Psychologists do not present portions of another’s
work or data as their own, even if the other work or data
source is cited occasionally.

812 Publication Credit

(a) Psychologists take responsibility and credit, in-
cluding authorship credit, only for work they have actually
performed or to which they have substantially contributed.
(See also Standard 8.12b, Publication Credit.)

(b) Principal authorship and other publication cred-
its accurately reflect the relative scientific or professional
contributions of the individuals involved, regardless of
their relative status. Mere possession of an institutional
position, such.as department chair, does not justify author-
ship credit. Minor contributions to the research or to the
writing for publications are acknowledged appropriately,
such as in footnotes or in an introdugtory statement.

{c) Excgpt under exceptional circumstances, a stu-

“dent is listed as principal author on any multiple-authored -

article that is substantially based. on the student’s doctoral
dissertation. Faculty advisors discuss publication credit
with students as early as feasible and throughout the re-
search and publication process as appropriate. (See also
Standard 8.12b, Publication Credit.)

1070 » Standard 8.06~Standard 8.12
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to protect a client/patient or athers from substantial harm or
misuse or misrepresentation of the data or the test, recog-
nizing that in many instances release of confidential infor-

- mation under these circumstances is regulated by law. (See

also Standard 9.11, Maintaining Test Security.)

{b) In the absence of a client/patient release, psy-
chologists provide test data only as required by faw or court
order. : -

9.05 Test Construction

Psychologists who develop tests and other assess-
ment techniques use appropriate psychometric procedures
and currentdscientific or professional knowledge for test
design, standardization, validation, reduction or elimina-
tion of bias, and recommendations for use.

9.06 Interpreting Assessment Results

When interpreting assessment results, including au-
tomated interpretations, psychologists take into account the
purpose of the assessment as well as the various test fac-
tors, test-taking abilities, and other characteristics of the
person being assessed, such as situational, personal, lin-
guistic, and cultural differences, that might affect psychol-
ogists’ judgments or reduce the. accuracy of their interpre-
tations. They indicate any significant limitations of their
interpretations. (See also Standards 2.01b and ¢, Bound-
aries of Competence, and 3.01, Unfair Discrimination.)

9.07 Assessment by Unqualified Persons

Psychologists do not promote the use of psycholog-
ical assessment techniques by unqualified persons, except
when such use is conducted for training purposes with
appropriate supervision. (See also Standard 2.05, Delega-
tion of Work to Others.) '

9.08 Obsolete Tests and OQutdated Test
Results

{a) Psychologists do not base their assessment of
intervention decisions or recommendations on data or test
results that are outdated for the current purpose.

(b) Psychologists do not base such decisions or
recommendations on tests and measures that are obsolete
and not useful for the current purpose.

9.09 Test Scoring and Interpretation Services

(a) Psychologists who offer assessment or scoring
services to other professionals accurately describe the pur-
pose, norms, validity, reliability, and applications of the
procedures and any special qualifications applicable to their
use.

evidence of the validity of the program and procedures as

well as on other appropriate considerations, (See also Stan- -

dard 2.01b and ¢, Boundaries of Competence.)
(c) Psychologists retain responsibility for the appro-
priate application, interpretation, and use of assessment

. (b} Psychologists select scoring and interpretation ,
services- (including automated services) on-the basis of

instruments, whether they score and interpret such tests
themselves or use automated or other services.

9.10 Explaining Assessment Results

Regardless of whether the scoring and interpretation
are done by psychologists, by employees or assistants, or
by automated or other outside services, psychologists take
reasonable steps to ensure that explanations of results are
given to the individual or designated representative unless
the nature of the relationship prectudes provision of an
explanation of results (such as in some organizational con-
sulting, preemployment or security screenings, and forensic
evaluations), and this fact has been clearly explained to the
person being assessed in advance.

9.11 Maintaining Test Security

The term test materials refers to manuals, instru-
ments, protocols, and test questions or stimuli and does not
include fest dara as defined in Standard 9.04, Release of
Test Data. Psychologists make reasonable efforts to main-
tain the integrity and security of test materials and other
assessment techniques consistent with law and contractual
obligations, and in a manner that permits adherence to this
Ethics Code.

10. Therapy
10.01 Informed Consent to Therapy

(a) When obtaining informed consent to therapy as
required in Standard 3.10, Informed Consent, psychologists
inform clients/paticnts as early as is feasible in the thera-
peutic relationship about the nature and anticipated course
of therapy, fees, involvement of third parties, and limits of
confidentiality and provide sufficient opportunity for the
client/patient to ask questions and receive answers, {See
also Standards 4.02, Discussing the Limits of Confidenti-
ality, and 6.04, Fees and Financial Arrangements.)

(b) When obtaining informed consent for treatment
for which generally recognized techniques and procedures
have not been established, psychologists inform their cli-
ents/patients of the developing nature of the treatment, the
potentiat risks involved, alternative treatments that may be
available, and the voluntary nature of their participation.
(See also Standards 2.01e, Boundaries of Competence, and
3.10, Informed Consent.)

(c) When the therapist is a trainee and the legal
responsibility for the treatment provided resides with the
supervisor, the client/patient, as part of the informed con-

.sent procedure, is informed that the therapist is in training

and is being supervised and is given the name of the
supervisor, . .

10.02 Therapy Involving Couples or Families

(a) When psychologists agree to provide services to
several persons who have a relationship (such as spouses,
significant others, or parents and children), they take rea-
sonable steps to clarify at the outset (1)} which of the
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. A : Ethics in Evolution:

O The Incompatibility of Clinical

O _ # and Forensic Functions

®

) thical rules reflect our shared beliefs about which behaviors are laudable and
D ‘ which are to be condemned. As people gain new insights into the nature and

o _ implications of their behaviors, ethical codes evolve. In the United States, for exam-
(_ ) ple, chattel slavery was common 200 years ago; a century ago, it was still considered
C) acceptable ro deny women the right to vote, Both these behaviors are now illegal, but

their legal proscription depended on their first coming to be seen as violating ethical
®) ' norms.
* Just as with socieral ethics, so for professional ethics. The American Psychiatric
(> . : Association’s Principles of Medical Ethics, With Annotations Especially Applicable
( ) e to Psychiatry (1) now contain injunctions against sexual involvement with trainees
’ . a . and pre-arraignment evaltations of criminal defendants, neither of which were
C ) ' widely endorsed a gcneranon ago. Even before such changes are formal[y incorpo-
( ) ' rated into a profession’s code, it is often possible to track alterations in behavior
attributable to an evolving consensus about ethics.

' Strasburger and colleagues in this issue of the Journal (*On Wearing Two Hats:
() . Role Conflict in Serving as Both Psychotherapist and Expert Witness”) offer a close
Q) ‘ look at a case in point. “Yhen [ trained in psychiatry two decades ago, it was unex-

oy tional for psychiatrists-—residents included—to be expected to provide forensic
oF cep . : d to provide

- testimony regarding persons under their care. Whatever tensions this might have
() ' introduced into the treatment relationship were brushed aside as grist for the thera-

- peutic mill. Only in the last decade and a half have prominent concerns been raised
) regarding the cthics of this practice. Now it is my scnse that contemporary sentiment
() among forensic psychiatrists is accurately reflected in the Ethical Guidelines for the

- Practice of Forensic Psychiatry of the American Academy oF Psychiatry dand the Law,
&) : which discourage psychiatrists from simultaneously performing both clinical and fo-

T rensic roles (2).

@, The article by Strasburger et al. points to a number of differences between thera-
Q ) peutic and forensic functions. 1 want to underscore here a fundamental incompati-

- ‘ bility between the ethics of the two situations. Treating clinicians (not just psycho-
®, therapists) have primary obligations to advance their patients’ interests and avoid
) causing them harm, reflecting the principles of beneficence and nonmaleficence. In

, revezling information to treating psychiatrists, patients—except when the physical
(J‘) : _ safety of others is endangered—can be assured that their disclosures will be used by

‘ ; their psychiatrists only to further their interests. _

U Forensic psychiatrists, however, work in an entirely different ethical framework,
() one built around the legitimate needs of the justice system {3). Their duties arc to seck

) and reveal the truth, as best they can, whether or not that advances the interests of

(J the evaluee, To be sure, this pursuit of truth is not unbounded; forensic psychiatrists

must manifest respect for the persons they evaluate, a principle that excludes, for
example, use of deception in the quest for truth. This is why the forensic evaluation

Am ] Psychiatry 154:4, April 1997

ccc






M
o
&
)
™

.

e

C

cceccece

—

e
p-—

S

cccc

olel

A Theory of Ethics for
Forensic Psychiatry

Paul S. Appelbaum, MD

This atticle offers a justification for a set of principles that constitute the sthical
underpinnings of forensic psychlatry. Like professional ethics in general, the
principles are based on the particular socletal functions performad by forensic
psychiatrists and result [n the Intensitfication of obligations to promote certain

important moral values. For forensic psychlatrists, the primary value of thefr work
is to advance the Interasts of justice. The two principles on which that effort rests
are truth-telling and respect for persons. In the same manner as other physiclans
who petform functions outside of the usual clinical context (e.g., clinical research-
ers), forensic psychiatrists cannot simply rely on general medical ethics, embed-
ded as they are In the doctor-patient relationship—which Is absent in the foransic
setting. Indeed, efforts to retaln some residuum of that relationship and s asso-
ciated athical principles are likely to create confusion In the minds of both forensic
psychiatrists and their evaiueas and to heighten the problems of double agency.
A virtue of this  approach is the clear distinction it offers between clinical and

forenslic roles. .

In 1982, at the annual meeting of the
American Academy of Psychiatry and the
Law {(AAPL), Alan Stone. posed a stark
challenge to the moral legitimacy of fo-
rensic psychiatry.! Casting a skeptical
eye on the ethical principles forensic psy-
chiatrists might use to guide their behav-
ior, Stone rejected them all. The compet-

Dr. Appelbaum i A. F. Zeleznik Distinguished Profes-
sor of Psychiatry and Chair, Depariment of Psychiatry,
University of Massachusetts Medical Center, Worcester,
MA, This paper was prepared while he was Fritz Redlich
Fellow at the Center for Advanced Study in the Behav-
ioral Sciences (CASES), Stanford, CA. The author ac-
knowledges support from CASBS's Foundations Fund
for Rescarch in Psychiatry and from NSF Grant SBR-
9022192, An easlier version of this paper was presented
s the Presidential Address at the 1996 Annual Mecting
of the American Academy of Psychiatry and the Law,
San Juan, Puerto Rico, October 17, 1996, Address cor-
respondence to: Paul 8. Appelbaum, MD, University of
Massachusetts Medical Center, 55 Lake Avenue North,
Worcester, MA 01655.
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ing possibilities, he charged, were either
internally inconsistent or useless in prac-
tice. Indeed, so chaotic was the state of
‘ethics in forensic work that forensic psy-
chiatrists “are without any clear guide-
lines as to what is proper and ethical.”
If correct, as Stone’s audience grasped
immediately, this conclusion has some
fairly troubling implications for forensic
psychiatry. A field that is unable to dis-
tinguish the proper from the improper, the
ethical from the unethical, must tolerate
all behaviors equally, since no neutral
principle exists -for accepting some and
condemning others. There can be no good
practices and no bad practitioners. The
formulation of standards of behavior is
beyond the profession’s reach. It is diffi-
cult to imagine another occupation about
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I propose in this article to develop the

outlines of a theory of ethics for forensic’

psychiatry. It seems inevitable that such a
theory will be in some ways incomplete
and that adjustment will be required. The
likelihood of some degree of imperfec-
tion, however, is insufficient reason to
avoid beginning the work. '

Why “Professional” Ethics?

“In attempting to construct an ethical
theory for forensic psychiatry, we must
confront a basic question about profes-
sional ethics in general. Professionals,
whether teachers, engineers, accountants,
or psychiatrists, are all members of a
broader society. If we accept that certain
ethical norms are binding on everyone,
what justification is there for allowing
discrete occupational groups to create
separate rules for themselves? To press
the point, if the norms embodied in pro-
fessional ethics are identical to those
meore widely subscribed to, there would
appear to be little reason to construct a
distinct ethical framework for the profes-
sions. On the other hand, if professional
ethics differ from—and therefore have
the potential for being in conflict with—
general norms, how can we justify such
deviations? o

To answer this question requires some
reflection on the nature and application of
moral principles.* Moral philosophers
recognize (wo types of principles that
guide our behavior, Bernard Gert calls
them “moral rules” and “moral ideals.”'?
Moral rules are generalizable maxims that

* Following the praclice of most contemporary ethicists,

- Tuse the terms “moral" and “ethical” intzrchangeably in

this article,

J Am Acad Psychiatry Law, Vol. 25, No. 3, 1997

proscribe behavior likely to cause harm to
other people. “Thou shalt not kill” is a
classic example of a moral rule. We are
always obligated to follow a moral rule,
unless, as Gert suggests, “an impartial
rational person can advocate that violat-
ing it be publicly allowed.” Thus, a per-
son who deviates from the moral rule
against killing in order to save his or her
own life would generally be acknowl-.
edged as having engaged in a justifiable
violation of the rule.

Violations of moral rules, in fact, are an
inevitable consequence of the complexity
of life. Situations frequently arise in
which two moral rules, each seemingly
absolute, are in conflict with each other,
Resolving that conflict requires balanc-
ing, among other morally relevant factors,
the nature of each imperative, the benefits
and harms likely to flow from its viola-
tion, and the alternative means of achiev-

_ ing the desired end. A parent, for exam-

ple, who bears a moral duty to care for a
child, might be justified in breaking a
promise to help a friend move her belong-
ings if the child were sick and needed the
parent’s care. Keeping promises is a
moral rule, but in this context, the moral
responsibility to care for a child takes
precedence.

In contrast to moral rules, moral ideals
“encourage people to act so as 10 prevent
and relieve the suffering of others.”"* Al-
though usually worthy of praise, such be-
havior is not ordinarily required of per-
sons. Were that not the case, people might
well feel morally compelled to expend all
of their time and resources helping other
people, to the utter neglect of their own
aims in life. Giving charity embodies a
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the work is undertaken correctly, the eth-

ics of any profession differ from ethical

standards more generally applied only in-
sofar as is necessary to advance the value

" in question.'?

The Necessity for a Distinct Set
of Ethics for Forensic Psychlatry

Even with the justification clear in our
minds for professional ethics in general,
there is an additional obstacle that must
be overcome before we can outline the
principles of ethics for forensic psychia-
try per se. It might be objected that a
framework to guide the ethical thinking
of forensic psychiatrists already exists.
Since every forensic psychiatrist is a phy-
sician, and the principles of medical eth-
ics are widely subscribed to by members
of the profession, the work of elaborating
a distinct set of ethical principles for a
medical subspecialty is unnecessary. To
discern the moral obligations of forensic
psychiatrists, or of physicians in any
other role, we need only examine the

. principles of medical ethics.

* As a rejoinder to this claim, I note that
the assumption that all activities of phy-
sicians must be governed by the same
ethical principles is clearly fallacious.

The ethics of medicine, focused as they -

are on the principles of beneficence—to
do good for one's patients, whenever one
can—and nonmaleficence—to avoid do-
ing hamm if at all possible—derive from
the usual clinical setting,'® When patients
come to physicians for diagnosis and
treatment of medical problems, patients
seek and are appropriately redssured by
physicians’ nearly single-minded fidelity
to their interests. Fried refers to this as the

J Am Acad Psychlatry Law, Vol. 25, No. 3, 1997

principle of “personal care.”!® This com-
mitment to personal care has served med-
icine well, and it constitutes the bedrock
on which the structure of medical ethics
has been constructed.

Imagine for a moment, however, a phy-
sician who selects by chance for his or her
patiént a medication of uncertain efficacy
at a dosage that bears no relation to the
patient’s own needs, all the while refus-
ing to tell the patient which medication
the patient is actually receiving. Indeed,
the physician herself remains deliberately
ignorant of what the patient is taking,
complicating evaluation of the patient’s
situation, including puzzling changes in
the patient’s state, which may or may not
be due to medication side effects. To
what extent does this behavior measure
up to the usual standards of ethical med-
ical care? Not in the least. Are we then
willing to condemn the physician's ac-

~ tions as unethical? Perhaps not quite yet.

Indeed, we might conclude that the phy-
sician is acting ethically after all.

For in our example, the physician is
caring for the patient as part of a research
protocol. The procedure involves com-
paring the efficacy of two medications,
assigned at random, and administered on

"a double-blind basis. Dosages are deter-

mined in advance and standardized, to
permit clearer estimation of the compar-
ative efficacy and side effects of the med-
ications. Although the research physician
has turned aside from medicine’s usual
dedication to patients’ interests (we might
more accurately refer to patients here as
“research subjects™), he or she would not
be condemned for this behavior, Rather, it
would be generally acknowledged that
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trists who conduct evalvations for legal
. putposes do not enter into a physician-
patient relationship, and therefore the eth-
ical principles that apply in the latter sit-
uation are different from those in the
former. As numerous commentators have
recognized, were forensic psychiatrists to
be charged with pursuing subjects’ best
interests and avoiding harm—as are their
clinical colleagues—their evaluations
would be worthless to the courts.* 22
They would be no more than advocates:
junior lawyers doing their best to win a
case for their clients. Inherent in the value
of the forensic evaluation for the courts is
the idea that information adverse to the
subject’s interests might well be derived
from the evaluation and that the forensic
expert will truthfully present such data

when they are relevant to the legal issue

at hand,

Forensic psychiatrists, therefore, like
all other physicians whose roles may
sometimes depart from the paradigm of
the treatment setting, require a distinct set
of ethical principles to guide their work.

- There is no shame in this reality, just as

clinical researchers ought to feel no com-
punctions about observing a code of eth-
ics distinet to their role, Indeed, Stone
recognized the inevitability of this con-
clusion in his chastissment of forensic
psychiatry for lacking ethical bearings.'
His etror came in suggesting that it is not
possible to identify an altemative set of
principles to take the place of those that

cthical contours may differ somewhat from the ethical
parmelers associated with the role of expert witness, 2!
Although  more detailed consideration of this function
is warranted, that is not the focus here.

J Am Acad Psychiatry Law, Vol, 26, No. 3, 1997

function in the clinical realm. It is to that
task that I now turn.

Princlpies of Ethics for
Forensic Psychiatry .
Recalling that the underlying premise

for all professional ethics is that society
has an interest in advancing certain im-
portant moral values, we must begin by
asking which values forensic psychiatry
is intended to promote. It seems clear that
society prizes psychiatric testimony in
court because of its potential to advance
the interests of justice: the fair adjudica-
tion of disputes and the determination of ‘
innocence or guilt. Psychiatrists provide
information that helps the courts to deter-
mine who ought not to be tried at a given
point in time, because they are incapable
of assisting in their defense; who should
not be punished for the acts they have
committed, because they lack moral re-
sponsibility; who have been subject to
psychological injury as the result of oth-
ers’ negligence; and who are so impaired
as 10 be reasonably unable to work, Tes-
timony on these and other subjects is
sought from forensic experts because ju-
rists believe that when they are in posses-
sion of that testimony they are better able
to reach accurate judgments on these very
difficult issues,

If justice is the value to be advanced by
forensic psychiatrists, what does that im-
ply about the ethical principles that
should guide their work? Two primary
ethical principles can be derived from this
functional -analysis, A strong hint with
regard to the first principle comes from
the oath to which witnesses swear as they
prepare to testify: “, . . to tel! the truth, the
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nating evidence became available. Under
the American constitutional system, none
of this is permitted, Rather, we temper
our justice system's pursuit of truth with
the recognition that sometimes other val-
ues must take precedence. Although one
might conceptualize the values underly-
ing the exclusion of probative evidence in
a variety of ways, I think it is fair to
construe them as representing society's
commitment to a respect for persons,
even when those persons are suspected of
having committed crimes.

The implications of the moral! rule of
respect for persons differ for the various
actors in the criminal justice system, be-
cause their roles place them at risk for
violating this principle in different ways.
For the police, their entitlement to use
physical force to protect social order cre-
ates the risk that unnecessary force may
be used.?® For prosecutors, the discretion
afforded in deciding what charges to file
or whether to seek the death penalty cre-
ates the potential for the intrusion of ille-
gitimate factors such as the defendant’s
race or sexual orientation into their deci-
sions.*” In the case of forensic psychia-
trists, the major risk is that subjects of
forensic evaluations will assume that an
evaluating psychiatrist is playing a thera-
peutic role and, therefore, that the usual
ethics of the clinical setting apply. “This
person is a physician,” they may reason.
“Surely she is here to help me, and at least
will do me no harm, I am safe in speaking

freely about whatever 1 choose.”

Respecting persons means acting to ne-

. gate the risks associated with one’s role.

Thus, the police must avoid use of unnec-
essary force, and prosecutors must strive

J Am Acad Psychiatry Law, Vol. 25, No. 3, 1997

to exclude racial and other personal char-
acteristics of defendants from influencing
their decisions. Forensic psychiatrists, in
tum, must undercut subjects’ beliefs that
they, acting in the usual way that physi-
cians act, are placing subjects’ interests
above all other considerations. Although
allowing subjects to hold such beliefs
might be an effective means of gathering
information, it is inherently deceptive and
exploitive, and fails to respect subjects as
persons,

Forensic psychiatrists, to avoid violat-
ing the rule of respect for persons, must
make clear to the subjects of their evalu-
ations who they are, what role they are
playing in the case (including which side
they are working for), the limits on con-
fidentiality, and—of particular impor-
tance—that they are not serving a treat-
ment function.?® Just as in the research
setting, where the fidelity of a physician
to the interests of the research subject is
similarly altered, care must be taken to
insure that the subject is aware of the

different parameters of this situation.!

This dimension of the obligation to re-

" spect persons sometimes goes by the ru-

bric of “informed consent.” Insofar as use
of that phrase implies an identity with
informed consent in clinical contexts, I
think the term is misleading. Subjects of-
ten submit to forensic examinations under
coercion and, in some settings, forensic

¥ A variety of suggestions have been made. as to how to
respond if it appears that the subject has not grasped the
ditference between a forensic and a clinical evaluation,
or loses an appreciation of the differences during the
course of the evaluation. These suggeslions range from
reinforming the subject, to siopping the evaluation, to
consulting with the subject’s attorney or the judge, 1o
exc[uding any testimony derived from the evalua-
tion.™ 2% %
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Theory of Ethics for Forensic Psychiatry

cept the pursuit of justice as a basis for
forensic ethics is not to say that forensic
psychiatrists thereby surrender the right
to determine with what actions it is ap-
propriate to become involved, or that they
avoid the opprobrium associated with
participating in morailly reprehensible
acts.

In a similar vein, with regard to the
moral ideal or aspiration of acting bene-
ficently toward persons, such actions by
forensic psychiatrists may be praisewor-
thy, even though they cannot be said to be
part of their professional role. Con-
versely, although foremsic psychiatrists
may win acclaim for performing benefi-
cent acts (e.g., diagnosing a melanoma in
a subject they are interviewing), they
should not be subject to professional
sanction for failing to do so.

An Alternative Approach
What other ways might there be to
think about ethics in forensic psychiatry,
and how do they compare with the theory

presented here? The leading alternative,

embraced by several authors, although
never fully elaborated or justified at the
theoretical level, might be called a theory
of mixed duties. According to this frame-
work, forensic psychiatrists retain some
(usually unspecified) measure of obliga-
tion to the principles of beneficence and
nonmaleficence that underlie clinical eth-
ics, in addition to whatever duties may be
specific to the forensic arena.

Various commentators differ on the de-
gree of priority these clinical principles
demand. Some argue that they obligate
psychiatrists only to the extent that psy-
chiatrists can fulfill the duties of benefi-

J Am Acad Psychiatry Law, Vol. 25, No. 3, 1997

cence and nonmaleficence without inter-
fering with their forensic functions.®®
Others, however, hold open the possibil-
ity that clinical duties may take center
stage, maintaining that “[t]raditional
medical values should be one factor in the
balancing process” used by forensic psy-
chiatrists to resolve ethical dilemmas,
“given varying weight by individual prac-
titioners in different circumstances.”*°
Perhaps the most radical view is offered
by a philosopher, who claims, “In spite of
the other things that they are called on to
do [referring specifically to forensic eval--
uations], psychiatrists and other doctors
must surely be seen primarily as healers,
with primum non nocere as their guiding
light."*! :
The problems with this model of mixed

-duties are evident at the levels of both

theory and practice. On the theoretical
plane, as should be clear from the discus-
sion above, the justification for profes-
sional ethics lies in its capacity to pro-
mote a distinct set of values that are
embedded in the functions of the profes-
sionals in question, Ethical principles rel-
evant to the forensic role, therefore, can-
not legitimately be drawn from the
clinical realm, because the values that
underlie each function are so different:
clinicians seek to promote health, while
forensic evaluators seek to advance the
interests- of justice, As the medical phi-
iosopher Edmund Pellegrino has noted,
“[t]he subject-physician relationship [i.e.,
in the forensic evaluation context] does
not carry the implication or promise of
primacy for the patient’s welfare that [is]
intrinsic to a true medical relationship.”'®
Principles based on the pursuit of health,
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forensic psychiatrists support the blurring
of the boundaries between clinical and
forensic ethics,

When we tum from the theoretical to

the practical level, an additional good rea- |

son appears to shun the model of mixed
duties. Many writers have worried about
the “double agent problem” in forensic
work, Stone, for one, has come to see “the
intermingling of the roles of expert and
therapist” as one of the major issues in
forensic ethics.” He is concerned that the
forensic psychiatrist might take advan-
tage of the subject’s tendency to view the
cvaluator as a treater (i.e., to develop a
therapeutic transference), in order to ex-
tract information that will later be re-
vealed in court to the subject’s detriment.
His proposal is that “foremsic psychia-
trists should as a first principle eschew
any overlap between their clinical and
evaluative functions.” Indeed, if the eval-
uation begins to take on therapeutic over-
tones, Stone would demand that the fo-
rensic  psychiatrist withdraw from
testifying on the basis of the information
obtained ”

The extent of the double agent prob-
lem, that is, the frequency with which
subjects in forensic evaluations develop
therapeutic transferences, is an open em-
pirical question. Nonetheless, as I noted
above, I consider failure to address this
iSsue as constituting a deception of the
subject, which violates the principle of
respect for persons. Stone’s key insight, 1
think, is that double agency is a matter of

* Unfortunately, Stone never speciftes how one might
determine when an evaluation “has tumed into a thera-
peytic encounter,” cleacly the key question on which the
implementation of his proposal depends:

J Am Acad Psychialry Law, Vol. 25, No. 3, 1997

countertransference as well as transfer-
ence. That is, when the forensic psychia-
trist approaches the subject as a tredter
would, the subject responds accordingly.
The first task in combatting the problem
is to persuade both parties that the situa-
tion in which they find themselves bears
no relationship to the therapeutic setting.
The psychiatrist is not present to help the
subject; his or her job is to ascertain the
truth relevant to the legal issue at hand.
The most deleterious effect of the in-
sistence on holding on to therapeutic prin-
ciples of ethics in forensic work, there-
fore, may be its consequences for
psychiatrists’ and subjects’ perceptions of
the evaluators’ role. If forensic psychia-
trists persuade themselves that they main-
tain a residual duty—of a professional
nature—to benefit and not to harm eval-
uees, they are likely to communicate that
to their subjects.** The psychiatrist, for
example, who believes he has a duty to
evaluate the efficacy of a subject’s cur-
rent treatment, when that is irrelevant to
the legal issue in dispute, will ask the
kind of questions that treating psychia-
trists ask, and should not be surprised to
receive the same kind of answers. Both

** A similar phenomenon, which T have called the “ther-
apeutic misconception,” oceurs for much the same rea-
son between clinical researchers and their subjects. Po~
tential research subjects enter discussions over
participating in rescarch with the expectation that phy-
sician-investigators will manifest that same loyally to
their personal care that they have experienced in ordi-
nary clinical scttings. Researchers, ofien uncomfortable
with the different cthical framework under which they
arc operating, may cncourage these beliefs through the
words they use and the altitudes they convey. When
subjects and family members, however, discover that
subjects’ interests have not been given primacy by the
researchers, they feel angry and betrayed.® Clarifying
prospectively the actual scope of researchers’ ethical

(duties is the only way to prevent this unfortunate out

come.
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Doctor's Orders -- Spill Your Guts; [HOME EDITION]

M. Gregg Bloche and Jonathan H. Marks. Los Angeles Times. Los Angeles, Calif.: Jan 9,
2005. pg. M. 1

|
Full Text (1515 words)
(Copyright (c) 2005 Los Angeles Times)

Credit the folks who ran Abu Ghraib for their wit. "The database is lonely," says a smiley face
in a slide show for new interrogators prepared a year ago. "You can help! Visit the database
every time you spend time with any of our esteemed guests. Tell the database about what fun
conversation you and your guests had." The last slide is a cartoon of an interrogation session. "I
realize it sounds rather cliche, but we have ways of making you talk," its caption reads.

At Abu Ghraib, Guantanamo Bay, Cuba, and "undisclosed locations," some U.S. military
interrogators used troubling methods to try to get their captives to talk. Many of their efforts
have been widely reported; some may have risen to the level of torture under international law.
What is less known -- but equally disturbing -- is that military doctors become arbiters, even
planners, of aggressive interrogation practice, including prolonged isolation, sleep deprivation
and exposure to temperature extremes.

An August 2002 Justice Department memo, sought by White House Counsel Alberto R.
Gonzales to protect interrogators against prosecution for employing such methods as sleep
deprivation, defined torture in medical terms. Coercive measures, the memo stated, don't
constitute torture unless they bring about "death, organ failure ... serious impairment of bodily
functions" or prolonged and severe mental illness. Use of mind-altering drugs is OK, so long as
it doesn't "disrupt profoundly the senses or the personality." Even when these lines are crossed,
the memo held, interrogators aren't torturers if they act "in good faith" by “"surveying
professional literature" or "consulting with experts." ‘

The International Committee of the Red Cross, which monitors wartime detention practices,

alleges that medical personnel at Guantanamo shared clinical information with interrogators, in

“flagrant violation of medical ethics," to extract more information from detainees. The

Pentagon says the charge is false. But our inquiry into the role that health professionals played

in military intelligence-gathering in Iraq and Guantanamo has found a pattern of reliance on 2
medical input. Not only did caregivers pass clinical data to interrogators, physicians and other +— .Q
health professionals helped craft and carry out coercive interrogation plans. !

Such conduct violated U.S. obligations under the Geneva Convention, which bar threatening, ‘ -..k\w" é" s
insulting and other abusive treatment of prisoners. There is also probable cause to suspect that "~
some physicians were complicit in the use of interrogation methods that constitute torture under Ayt
international law. X

AP

Piercing the veil of silence surrounding Abu Ghraib and Guantanamo poses unusual difficulties.
Military personnel knowledgeable about interrogation practices or medical care at these sites

were reluctant to speak with us. Some cited orders not to discuss their service; others pointed to

a general understanding, not expressed as an order, that public discussion of their experiences

was ill advised. One, Maj. David Auch, commander of the clinical unit that staffed Abu Ghraib



2002000

)
Y
@)
S

)

)
)
@)

)
O
®

)
O

@
O

e

()

threat to the life of others (for example, a prisoner who tells his doctor about an impending
terror attack), breach of doctor-patient confidentiality to save life is appropriate. But revealing.
health information to interrogators undermines detainees’ trust in their doctors, a prérequisite
for adequate care.

How did military physicians who advised or served with Biscuits justify this role to
themselves? Some may have conflated Geneva protections with the ban on torture. So long as
interrogation strategies didn't rise to the level of torture, they could see their conduct as lawful.
Other physicians feared prosecution for disobeying orders more than they worried about the
consequences of following illegal orders.

Some military doctors advanced another rationalization: Whatever their obligations under the
international human rights law and the laws of war, medical ethics do not apply when they
devote their skills to intelligence-gathering and other war-fighting functions. In such cases,
these physicians say, they are combatants, not physicians, because they apply their knowledge
to achieve military ends. A medical degree, Tornberg told us, isn't a "sacramental vow." When
a doctor participates in interrogation, "he's not functioning as a physician," and the Hippocratic
ideal of fidelity to patients is beside the point.

The Hippocratic ideal does fail to capture the breadth of the profession's social role. Doctors
routinely serve criminal justice, public health and other social purposes, sometimes at the
expense of individuals' well-being. But the proposition that, in so doing, they don't act as
physicians is self-contradictory. It is their mix of technical skill, caring ethos and moral
authority that qualifies them to assume these roles. It is why the architects of the United States' -
post-9/11 detainee counter-resistance policy looked to medicine.

To their credit, some military physicians in leadership roles seek a larger public discussion of
their profession's moral dilemmas in the war on terrorism. So far, the Pentagon's civilian
leadership has stymied these efforts by telling doctors not to go public with their ethics
concerns. This has left them isolated from their civilian peers.

The therapeutic mission is medicine's primary role, whether or not doctors wear their country's
uniform. But military physicians make a national service commitment that is sometimes at odds
with Hippocratic ideals. We owe them gratitude for making this commitment -- and for their
courage and sacrifice in Iraq and other post-9/11 theaters of war. But Abu Ghraib and
Guantanamo should remind us that there are some things doctors must not do.
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Triage At Abu Ghraib
By M. GREGG BLOCHE AND JONATHAN H. MARKS (NYT) 820 words
Published: February 4, 2005

YOU probably remember the photograph. A tiny female M.P. in baggy fatigues stands
over a nude Iragi man, holding him on a leash. He lies limp, on his side, utterly
humiliated, an icon of wartime excess.

The conduct depicted in that photo is difficult to justify under any circumstances. But as
it turns out, a few weeks before the photo was taken, use of a leash was approved on
medical grounds, according to the Army doctor who commanded the medical unit that
cared for Abu Ghraib's prisoners and the American soldiers who guarded them.

During an inquiry we conducted for The New England Journal of Medicine, the doctor,
Maj. David Auch, told us that some of the prisoners at Abu Ghraib were psychotic and
out of control. One, he said, would repeatedly strip off his clothes and smash his head

against the wall. After handcuffs and a helmet failed to stop him and with straitjackets
unavailable, some soldiers suggested the leash. Major Auch granted their request. "My
concern was whatever it took to keep him from getting hurt," he said.

It is easy to criticize Major Auch for allowing M.P.'s to use a leash, but it is difficult to -
say what he should have done instead. He had antipsychotic drugs on hand but no
psychiatrists to prescribe them, and he lacked the expencnce to give these powerful drugs
himself.

So the leashed detainee went untreated, as did hundreds of others with mental disorders.
The lone psychologist who accompanied Major Auch, First Lt. Joseph Wehrman, was
troubled by what he found on their weekly visits. Up to 5 percent of the detainee
population (which averaged 2,000 in late 2003 and early 2004) was mentally ill,
Lieutenant Wehrman told us, but to his knowledge, none of the prisoners received
medication.

The atmosphere at Abu Ghraib hardly promoted sanity. Mortar shells landed almost
daily, according to military personnel we interviewed, and prisoners often rioted,
sometimes using smuggled weapons, with deadly effect. In late 2003, Major Auch's unit
set up a field hospital, bringing a full-time medical presence to the prison for the first
time. For the dozen or so clinicians assigned to the hospital, the daily routine was surreal.

At times the hospital lacked basic supplies, according to members of the clinical staff,
and at times it maintained a surgical service without surgeons. Sometimes the hospital ran
out of chest tubes, intravenous fluids or medicines. Medical staff members improvised,
taking tubes from patients when they died and reusing them, without sterilization.
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When Doctors Go to War

M. Gregg Bloche, M.D., J.D., and Jonathan H. Marks, M.A., B.C.L.
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When military forces go into combat, they are typi-
cally accompanied by medical personnel (physi-
cians, physician assistants, nurses, and medics)
who serve in noncombat roles. These profession-
als are bound by international law to treat wounded
combatants from all sides and to care for injured
civilians. They are also required to care for enemy
prisoners and to report any evidence of abuse of de-
tainees. In exchange, the Geneva Conventions pro-
tect them from direct attack, so long as they them-
selves do not become combatants.

Recently, there have been accounts of failure by
U.S. medical personnel to report evidence of de-
tainee abuse, even murder, in Iraq and Afghanistan.t
There have also been claims, less well supported,
that medics and others neglected the clinical needs
of some detainees. The Department of Defense
says it is investigating these allegations, though no
charges have been broughtagainst caregivers.

But Pentagon officials deny another set of alle-
gations: that physicians and other medical pro-
fessionals breached their professional ethics and
the laws of war by participating in abusive interro-
gation practices. The International Committee of
the Red Cross (ICRC) has concluded that medical
personnel at Guantanamo Bay shared health infor-
mation, including patient records, with army units
that planned interrogations.? The ICRC called this
“a flagrant violation of medical ethics” and said
some of the interrogation methods used were “tan-
tamount to torture.”* The Pentagon answered that
its detention operations are “safe, humane, and pro-
fessional” and that “the allegation that detainee
medical files were used to harm detainees is false.”2

Our own inquiry into medical involvement in
military intelligence gathering in Iraq and Guantan-

Dr. Bloche is professor of law at Georgetown Univer-
sity, Washington, D.C., and adjunct professor at the
Bloomberg School of Public Health, Johns Hopkins
University, Baltimore. Mr. Marks is a barrister at Ma-
trix Chambers, London, and Greenwall Fellow in
Bioethics at Georgetown University Law Center
and the Bloomberg School of Public Health.

WWW.NEJM.ORG JANUARY 6, 2005

amo Bay has revealed a more troublesome picture.
Recently released documents and interviews with
military sources point to a pattern of such involve-
ment, including participation in interrogation pro-
cedures that violate the laws of war. Not only did
caregivers pass health information to military intel-
ligence personnel; physicians assisted in the design
of interrogation strategies, including sleep depri-
vation and other coercive methods tailored to de-
tainees’ medical conditions. Medical personnel also
coached interrogators on questioning technique.
Physicians who did such work tend not to see
these practices as unethical. On the contrary, a com-
mon understanding among those who helped to
plan interrogations is that physicians serving in
these roles do notactas physicians and are therefore
not bound by patient-oriented ethics. In an inter-
view, Dr. David Tornberg, Deputy Assistant Secre-
tary of Defense for Health Affairs, endorsed this
view. Physicians assigned to military intelligence, he
contended, have no doctor-patentrelatdonship with
detainees and, in the absence of life-threatening
emergency, have no obligation to offer medical aid.
Most people we interviewed who had served or
spenttime in detention facilities in Iraq or Guantan-
amo Bay reported being told not to talk about their
experiences and impressions. Dr. David Auch, com-
mander of the medical unit that staffed Abu Ghraib
during the time of the abuses made notorious by sol-
diers’ photographs, said military intelligence per-
sonnel told his medics and physician assistants not
to discuss deaths that occurred in detention. Physi-
cians who cared for so-called high-value detainees
were especially hesitant to share their observations.
Yet available documents, the consistency of mul-
tiple confidential accounts, and confirmation of key
facts by persons who spoke on the record make pos-
sible an understanding of the medical role in mili-
tary intelligence in Iraq and Guantanamo. They also
shed light on how those involved tried to justify this
role in ethical terms.
In testimony taken in February 2004, as part of
an inquiry into abuses at Abu Ghraib (and recently
made public under the Freedom of Information Act
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Guantanamo Bay, Cuba.

the breadth of the profession’s social role. This role
encompasses the legitimate needs of the criminal
and civil justice systems, employers’ concerns about
workers' fimess for duty, allocation of limited med-
ical resoutces, and protection of the public’s health.

But the proposition that doctors who serve these
social purposes don’t act as physicians is seif-con-
tradictory. Their “physicianhood” — encompass-
ing technical skill, scientific understanding, a car-
ing ethos, and cultural authority — is the reason
they are called on to assume these roles. The foren-
sic psychiatrist’s judgments about personal respon-
sibility and competence rest on his or her moral
sensibility and grasp of mental illness. And the mil-
itary physician's contributions to interrogation —
to its effectiveness, lawfulness, and social accep-
tance in a rights-respecting society — arise from
his orher psychological insight, clinical knowledge,
and perceived humanistic commitment.

In denying their status as physicians, military
doctors divert attention from an urgent motal chal-
lenge — the need to manage conflict between the
medical profession’s therapeutic and social pur-
poses, The Hippocratic ethical tradition offers no
road map for resolving this conflict, but it provides
a starting point. The therapeutic mission is the pro-
fession's primary role and the core of physicians'
professional identity. If this mission and identity
are to be preserved, there are some things doctors
must not do. Consensus holds, for example, that
physicians should not administer the death penal-
ty, even in countries where capital punishment is
lawful. Similarly, when physicians are involved in

N ENGL J MED 352{1 WWW.NEJM.ORG JANUARY 8, i00y

When Doctors Go to War

war, some simple rules should apply.

Physicians should not use drugs or other biolog-
ic means to subdue enemy combatants or extract
information from detainees, nor should they aid
others in doing so. They should not be patty to in-
terrogation practices contrary to human rights law
or the laws of war, and their role in legitimate inter-
rogation should not extend beyond limit setting, as
guardians of detainees’ health.> This role does not
carry patient care responsibilities, but it requires
physicians to tell detainees about health problems
they find and to make treatment availzable, It also
demands that physicians document abuses and re-
port them to chains of command. By these stan-
dards, military medicine has fallen shott.

The conclusion that doctors participated in tot-
ture is premature, but there is probable cause for
suspecting it. Follow-up investigation is essential
to determine whether they helped to craftand carry

.out the counter-resistance strategies — e.g., pro-

longed isclation and exposure to temperature ex-
tremes — that rise to the level of toruure.

But, clearly, the medical personnel who helped
to develop and execute aggressive counter-resis-
tance plans thereby breached the laws of war, The
Third Geneva Convention states that “[n]o physi-
cal or mental torture, nor any other form of coet-
cion, may be inflicted on prisoners of war to secure
from them information of any kind whatever.” It
adds that “prisoners of war who refuse to answer
[questions] may not be threatened, insulted, or ex-
posed to any unpleasant or disadvantageous treat-
ment of any kind.” The tactics used at Abu Ghraib
and Guantanamo were transparently coercive,
threatening, unpleasant, and disadvantageous.
Although the Bush administration tock the posi-
tion {rejected by the ICRC) that none of the Guan-
tanamo detainees were “prisoners of war,” entitled
to the full protections ofthe Third Geneva Conven-
tion, it has acknowledged that combatants de-
tained in Iraq are indeed prisoners of war, fully pro-
tected under this Convention.

The Surgeon General of the U.S. Army has be-
gun a confidential effort to develop rules for health
care professionals who work with detainees. Such
an initiative is much needed, but it ought not to
happen behind a veil of secrecy. Ethicists, legal
scholars, and civilian professional leaders should
participate, and the process should address role
conflict in medicine more generally. An Institute of
Medicine study committee, broadly representative
of competing concerns (including the military’s),
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Ethical Concerns in Forensic Consultation
Regarding National Safety and Security

Charles Patrick Ewing
Michael G. Gelles

SUMMARY. Psychologists and psychiatrists are frequently called upon
to provide consuitation in terrorism, espionage and/or intelligence cases
involving the vital interests of the United States. Often these are cases in
which the client is not the individual about whom advice is being sought
but rather the military, a govermment intelligence agency, or law en-
forcement, and the consultant must act within parameters set by law
and/or dictated by concerns for public safety or national security. In
some of these cases, psychological and psychiatric consultants are asked
to function in non-traditional roles that may conflict with the currently
accepted ethical principles of their professions. This article explores
some of the ethical dilemmas peculiar to consultations in this increas-

ingly important context. fAnicle copies available for a fee from The Haworth
Document Delivery Service: 1-800-HAWORTH. E-mail address: <docdelivery@
haworthpress.com> Website: <htip:/fwww.HaworthPress.com> © 2003 by The
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with military, intelligence, and law enforcement agencies now find
themselves in uncharted ethical waters. As a further result, some of
these professionals may steer clear of such vital work for fear of step-
ping on an ethical land-mine and jeopardizing their professional stand-
ing, licenses, and livelihoods. .

This article briefly explores some of the ethical concems peculiar to
psychological and psychiatric consultation where the client is not the
individual about whom advice is being sought but rather the military,
government intelligence, or law enforcement, and the consultant must
act within parameters set by law and/or dictated by concerns for public
safety or national security.

Among the issues to be considered are ethical concerns that arise in
the following contexts:

1. The consultant’s input may have serious consequences for the in-
dividual in question but, for legal and/or public safety/national se-
curity reasons, the consultant has no direct access to the individual,

2. The consultant has professional contact with the individual in
question but law, national security and/or public safety concerns
dictate that the true purpose of the contact be withheld from the
subject of the investigation. _

3. Certain aspects of the consultant’s role are dictated in part by legal
parameters outside the consultant’s control.

PERTINENT STATEMENTS OF ETHICAL PRINCIPLES

The professional practices of psychologists and psychiatrists are di-
rected not only by individual conscience but also by written guidelines.
For psychologists, these guidelines take the form of the American Psy-
chological Association’s “Ethical Principles of Psychologists™ (Ameri-
can Psychological Association, 1992; hereinafter “APA. Ethical Princi-
ples™) and the “Specialty Guidelines for Forensic Psychologists” jointly
promulgated by the American Psychology-Law Society and the Ameri-
can Academy of Forensic Psychology (Committee on-Ethical Guide-
lines for Forensic Psychologists, 1991; hercinafter “APLS-AAFP
Specialty Guidelines™). For psychiatrists, such guidelines are spelled
out in the American Psychiatric Association’s “Principles of Medical
Ethics with Annotations Especially Applicable to Psychiatry” (Ameri-
can Psychiatric Association, 1998; hereinafter “Principles of Medical
Ethics”) and the “Ethical Guidelines for the Practice of Forensic Psy-
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Analysis Program (BAP), which included a psychologist, was designed
“to examine [Squillacote’s] personality . . . and based on this examina-
tion, to provide suggestions . . . that could be vsed in furthering the ob-
Jective of this investigation to obtain evidence regarding the subject’s
espionage activity” (United States v. Squillacote, 2001, p. 550).

The BAP profile concluded that Squillacote suffered from depres-
sion, was taking anti-depressant medications, had a “narcissistic” and
“histrionic” personality, and demonstrated “poor impulse control,” “ex-
cessively emotional behavior,” and an excessive need for “reassurance,
approval, and praise” (Petition for a Writ of Certiorari, United States v,
Squillacote, 2000). .

The profilers offered specific recommendations on how to exploit
Squillacote’s “emotional vulnerability” (United States v. Squillacote,
p- 550). The BAP report suggested using a sting operation conducted by
a mature male undercover agent, who should *capitalize on {Squillacote’s]

- fantasies and intrigue” by making a “friendly overture,” and “acting

professional and somewhat aloof yet responsive to her moods”
(Squillacote, p. 551). According to the recommendation, “The initial
meeting should be brief and leave Squillacote beguiled and craving
more attention” (Squillacote, p. 551).

The recommended operation was implemented and was effective.
Squillacote met four times with an undercover FBI agent posing as a
South African intelligence official, and provided him with classified
docurnents she obtained from the Department of Defense. After several
months of contacts with the agent, Squillacote was arrested and con-
victed of conspiracy to transmit information relating to the national de-
fense, attempted transmission of national defense information, obtaining
national defense information, and making false statements.

Some commentators found the work of the FBI psychologist in the
Squillacote case to be unethical. For example, a forensic psychiatrist,
Janofsky (2001), argued that for a psychiatrist to have engaged in such
professional conduct would have constituted “a gross violation of pro-
fessional ethics, because the overt intent of the BAP was to deceive de-
liberately and exploit the defendant in ways directly related to her
unique psychological vulnerabilities” (p. 450). :

Another psychiatrist, Candilis (2001), concluded that “Professional
ethics, the social contract, and the common balance between individual
and state’s rights begin to militate against the kind of analysis con-
ducted by the FBI's psychologist” (pp. 454-455). Candalis also urged
that such conduct gave the appearance of wrongdoing and that creating
such appearance is unethical because it damages trust in the profes-
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The “APA Ethical Principles” state that “Psychologists seek to con-
tribute to the welfare of those with whom they interact professionally.
In their professional actions, psychologists weigh the welfare and rights
of their patients or clients, students, supervisees, human research partic-
ipants, and other affected persons, and the welfare of animal subjects of
research. When conflicts occur among psychologists’ obligations or con-
cerns, they attempt to resolve these conflicts and to perform their roles
in a responsible fashion that avoids or minimizes harm” (Principle E).

The APA Ethical Principles also indicate that “Psychologists are
aware of their professional and scientific responsibilities to the commu-
nity and the society in which they work and live. They apply and make
public their knowledge of psychology in order to contribute to human
welfare. Psychologists are concerned about and work to mitigate the
causes of human suffering” (Principle F).

These global statements of ethical principles support the notion ad-
vanced by Grisso that the consequences of doing harm to an individual, .
as in the Squillacote matter, must be balanced against the consequences
of not doing such harm. While one can only speculate what the harm to
the United States and its citizens might have been had Squillacote not
been apprehended, it is not unreasonable to suggest that such harm
might have been substantial. Many instances of espionage have not only
undermined national safety and security but have resulted in many
deaths. The FBI psychologist did not violate the ethical principles of his
profession but rather upheld those principles by risking harm to one in-
dividual in order to avert a potentially much greater harm to a multitude
of individuals.

CONSULTANT HAS CONTACT WITH THE SUBJECT
BUT THE SUBJECT IS NOT AWARE
OF THE CONSULTANT’S FUNCTION

In some instances, unlike the Squillacote investigation, mental health
consultants to military, national security, and law enforcement opera-
tions have direct access to subjects they are asked to evaluate. If the sub-
ject of the evaluation is fully informed of the identity and profession of
the evaluator and the nature and potential consequences of the evalua-
tion, and gives informed consent to the evaluation, there will usually be
no ethical concern. However, in many cases, for strategic reasons, au-
thorities may wish to have a subject covertly evaluated by a mental
health professional or overtly evaluated but without revealing the true
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In some of these investigations, the psychologist consultant either par-
ticipates in or observes the interview but the detainee is not informed of
the professional identity of the psychologist. In any event, the psycholo-
gist utilizes his or her psychological training and experience to assist the
government in gaining the detainee’s cooperation and/or obtaining be-
havioral data that will otherwise materially assist the interrogators.

In all of the above situations, the balancing test discussed eartlier
would appear to ethically justify the conduct of the mental health pro-
fessional. Clearly in each of these cases, the harm imposed (active or
passive deception by the professional leading to potentially adverse
consequences for the subject) is arguably much less than the harm likely
to be avoided (continued espionage and/or terrorism that could cost
many lives and seriously undermine national security). However, the
mental health professional’s conduct in each of these cases just as
clearly violates specific aspects of the pertinent statements of ethical
principles. :

The “Principles of Medical Ethics” indicate that “Psychiatrists are
often asked to examine individuals for security purposes, to determine
suitability for various jobs, and to determine legal competence. The
psychiatrist must fully describe the nature and purpose and lack of con-
fidentiality of the examination to the examinee at the beginning of the
examination™ {Section 4.6). This basic restatement of the fundamental
requirement of informed consent is echoed in the “APA Ethical Princi-
ples” which state that: “When a psychologist agrees to provide services
to a person or entity at the request of a third party, the psychologist clari-
fies to the extent feasible, at the outset of the service, the nature of the
relationship with each party. This clarification includes the role of the
psychologist (such as therapist, organizational consultant, diagnosti-

cian, or expert witness), the probable uses of the services provided or -

the information obtained, and the fact that there may be limits to confi-
dentiality . . . If there is a foreseeable risk of the psychologist’s being
called upon to perform conflicting roles because of the involvement of a
third party, the psychologist clarifies the nature and direction of his or
develop ... " (Section 1.21(a)).

Similarly, the “AAPL Ethical Guidelines™ state that “The informed
consent of the subject of a forensic evaluation is obtained when possi-
ble. Where consent is not required, notice is given to the evaluee of the
nature of the evaluation. If the evaluee is not competent to give consent,
substituted consent is obtained in hereinafter accordance with the laws
of the jurisdiction” (Section III).
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fessions, the psychologist’s conduct might well be judged a violation of
the informed consent doctrine spelled out in the “Principles of Medical
Ethics,” the “APA Ethical Principles,” the “AAPL Ethical Guidelines”
and the “APLS-AAFP Specialty Guidelines” described in the preceding
section of this article. Moreover, even though videotaping the interview
without the subject’s knowledge was done pursuant to legal require-
ments, the psychologist might still be regarded as violating ethical stan-
dards. For example, the APA Ethical Principles state that: “In the -
process of making decisions regarding their professional behavior, psy-
chologists must consider this Ethics Code, in addition to applicable
laws and psychology board regulations. If the Ethics Code establishes a
higher standard of conduct than is required by law, psychologists must
meet the higher ethical standard” (Introduction).

SUMMARY AND A CALL TO ACTION

As the above examples illustrate, strict application of the prevailing
ethical standards in psychology and psychiatry would effectively pre-
clude psychologists and psychiatrists from engaging in most of the
kinds of professional conduct described in this article. Indeed, in the
eyes of some, psychologists and psychiatrists should be ethically pre-
cluded from engaging in any of the conduct described.

Such judgments, if taken seriously, put many government psycholo-
gists and psychiatrists between the proverbial rock and hard place.
Their employment duties, allegiance to their nation, respect for human
life and common sense all militate in favor of the kind of professional
conduct described in this article~i.e., professional practice utilizing psy-
chological and psychiatric expertise to reduce threats to our national
safety and security. But as things stand now, by engaging in such con-
duct, they risk disrespecting the ethical principles of their professions,
censure by or expulsion from their professional organizations, and pos-
sible suspension or loss of their professional licenses to practice.

Imposing the sort of balancing test discussed earlier would, in our
view, render the professional conduct described in this article ethical.
At the same time, however, such a standard might also place the stamp
of professional ethical approval on conduct that we and others would re-
gard as clearly unethical—.g., consultation regarding the use of psycho-
logical torture of a terrorist suspect in order to obtain information that
would save the lives of thousands of potential victims. Moreover, we
acknowledge that not all psychologists and psychiatrists would agree
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Why Ordinary People
Torture Enemy Prisoners

SusanT.Fiske, Lasana T. Harris, Amy }. C. Cuddy

§ official investigations and courts-
Amartial contintte, we are all taking
stock of the events at Abu Ghraib
last year. Initial reactions were shock and
disgust. How could Americans be doing
this to anyone, even Iraqi prisoners of war?
Some observers immediately blamed “the
few bad apples” presumably responsible
for the abuse. However, many social psy-
chologists knew that it was not that simpie.
Society holds individuals responsible for
their actions, as the military court-martial
recognizes, but social psychology suggests
we should alse hold responsible peers and
superiors who control the social context,
Social psychological evidence empha-
sizes the power of social context; in other
words, the power of the interpersonal situ-
ation. Social psychology has accumulated
a century of knowledge about how people
influence cach other for good or ill (/).
Meta-analysis, the quantitative summary of
findings across a variety of studies, reveals
the size and consistency of such empirical
results. Recent meta-analyses document re-
liable experimental evidence of social con-
text effects across 25,000 studies of 8 mil-
lion participants (2). Abu Ghraib resulted
in part from ordinary social processes, not
just extraordinary individual evil. This
Policy Forum cites meta-analyses to de-

scribe how the right (or wrong) social con-

text can make almost anyone apEress, op-
press, conform, and obey,

Virtually anyone can be aggressive if
sufficiently provoked, stressed, disgruntled,
or hot (3-6). The situation of the 800th
Military Police Brigade guarding Abu
Ghraib prisoners fit ali the social condi-
tions known to cause aggression. The sol-
diers were certainly provoked and stressed:
at war, in constant danger, taunted and ha-
rassed by some. of the very citizens they
were sent to save, and their comzades were
dying daily and unpredictably, Their
morale suffered, they were untrained for

The authors are respectively Professor of Psychology
and two doctoral students, Psychology and
Neuroscience; Princeton University, Princeton Nj
08544-1010, USA. E-mail: sfiske®princeton.eduy;
Itharris@princeton.edu; acuddy®princeton,edu

the job, their command climate was lax,

their return home was a year overdue, their,

identity as disciplined soldiers was gone,
and their own amenities were scant (7).

" Heat and discomfort also doubtless con-

tributed. ,

The fact that the prisoners were part of
a group encountered as enemies would on-
ly exaggerate the tendency to feel sponta-
neous prejudice against outgroups. In this:
context, oppression and discrimination are
synonymous. One of the most basic princi-

Y
Ly
=y

ples of sacial psychology is that people
prefer their own group (8) and attribute bad
behavior to outgroups (9). Prejudice espe-
cially festers if people see the outgroup as
threatening cherished values (10-12). This
would have certainly applied to the guards
viewing their prisoners at Abu Ghraib, but

it also applies in more “normal” situations. .

A recent sample of ULS. citizens on average
viewed Muslims and Arabs as not sharing
their interests and stereotyped them as not
especially sincere, honest, friendly, or
warm {/3-15).

Even more potent predictors of discrim-
ination are the emotional prejudices (“hot”
affective feelings such as disgust or con-
tempt) that operate in parallel with cogni-
tive processes (/6-18). Such emotional re-
actions appear rapidly, even in neuroimag-

ing of brain activations to outgroups (19,
20). But even they can be affected by social
context. Categorization of people as inter-
changeable members of an outgroup pro-
motes an amygdala response cliaracteristic
of vigilance and alarm and an insula re-
sponse characteristic of disgust or arousal,
depending on social cortext; these effects
dissipate when the same people are en-
countered as unique individuals (27, 22).

According to our survey data (13, 14),
the contemptible, disgusting kind of out-
group—low-status opponents—elicits a
mix of active and passive harm: attacking
and fighting, as well as excluding and de-
meaning. This certainly describes the Abu
Ghraib abuse of captured enemies. It also
fits our national sample of Americans (/4)
who reported that allegedly contemptible
outgroups such as homeless psople, wel-
fare recipients, Turks, and Arabs often are
attacked or excluded (/4),

Given an environment conducive to ag-
gression and prisoners deemed disgusting
and subhuman (23), well-established prin-
ciples of conformity to peers (24, 25) and
obedience to authority (26) may account
for the widespread nature of the abuse. In
combat, conformity to one’s unit means
survival, and ostracism is death. The social
context apparently refiected the phendme-
non of people trying to make sense of a
complex, confusing, ambiguous situation
by relying on their immediate social group
(27). People rioted at St. Paul’s Church,
Bristol UK, in 1980, for example, in con-
formity to events they saw occurring in
their immediate proximity (28). Guards
abuse prisoners in conformity with what
other guards do, in order to fulfill 2 potent E
role; this is iltustrated by the Stanford
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Irreconcilable Conflict Between Therapeutic and Forensicl Roles

Stuart A. Greenberg
University of Washington !

Daniel W. Shuman
Southern Methodist University

Despite being contrary to good patient care and existing clinical and forensic practice guidelines,
some therapists nevertheless engage in dual clinical and forensic roles. Perhaps because an injured
litizant seeking treatment is required to engage in 2 distinct roles (litigant and patient), care providers
mzy be tempted to meet both sets of that person's needs. Through the presentation of 10 principles
that underlie why combining these roles is conflicting and problematical, the authors stress the
importance of avoiding such conflicts, avoiding the threat to the efficacy of therapy, avoiding the
threat to the accuracy of judicial determinations, and avoiding deception when providing testimony.

With increasing frequency, psychologists, psychiatrists, and
other mental health professionals are participating as forensic
experts in litigation on behalf of their patients. Factors such as
tightened insurance reimbursement rules, a growing market for
forensic mental health professionals, and zealous patient advo-

' ‘cacy by therapists have combined to induce many therapists,

including those who once zealously avoided the judicial system,

acknowledges the temptation to engage in these two roles in the
same matter, explains the inherent problems and argues strongly
against doing so, and discusses the ethical precepts that discour-
age the undertaking of the dual roles, as well as the legal and

professional responses to this dilemma. The specific problem -

addressed here is that of the psychologist or psychiatrist who
provides clinical assessment or therapy to a patient-litigant and

to appear, often willingly, as forensic expert witnesses on behalf * Who concurrently or subsequently attempts to serve as a forensic

of their patients. Although therapists' concerns for their patients

and for their own employment is understandable, this practice.

constitutes engaging in dual-role relationships and often leads
to bad results for patients, courts, and cliniciafis.

Although there are explicit ethical precepts about psychologists
and psychiatrists engaging in these conflicting roles, they have
not climinated this conduct. One important factor contributing to
this continued conduct is that psychologists and psychiatrists have
not understood why these cthical precepts exist and how they
affect the behavior of even the most competent therapists. When
the reasons for the ethical precepts are understood, it is clear why
no psychologist, psychiatrist, or other mental health professional
is immune from the concems that underlie them.

This article contrasts the role of therapeutic clinician as care
provider and the role of forensic evaluator as expert to the court,
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experi for that patient in civil litigation.
Expert persons may testify as fact witnesses as well as either
of two types of expert witnesses: treating experts and forensic

experts. No special expertise beyond the ability to tell the court

what is known from first-hand observation is required to be a
fact witness. Being an expert person, however, does not preclude
one from simply providing to the court first-hand observations
in the role of a fact witness. What distinguishes expert witnesses
from fact witnesses is that expert witness have relevant special-
ized knowledge beyond that of the average person that may
qualify them to provide opinions, as well as facts, to aid the
.court in reaching a just conclusion. Psychologists and psychia-
trists who provide patient care can usually qualify to testify as
treating experts, in-that they have the specialized knowledge,
not possessed by most individuals, to offer & clinical diagnosis
and prognosis. However, a role conflict arises when a treating
therapist also attempts to testify as a forensic expert addressing
the psycholegal issues in the case (e.g., testamentary capacity,
proximate cause of injury, parental capacity).

Although in the preceding description the therapeutic rela-
tionship occurs first and the forensic role second, there are paral-
lel concerns with the reverse sequence (i.e., the subsequent pro-
vision of therdpy by a psychologist or psychialtist who pre-
viously provided a forensic assessment of that litigant). There
are also similar concerns about the treating therapist's role in
criminal litigation. However, this article will only address civil
litigation because the foncerns and considerations icising in
criminal litigation are somewhat differént, such as therapy pro-
vided under court order and the provision of therapy and evalua-
tion in forensic hospitals pending griminal responsibility or
competency to stand trial determinations.

Role Conflict

In most jurisdictions, a properly qualified therapist testifies
as a fact witness for some purposes, as he or she is expected to



)
)
o
-
)

52

- Table 1
Ten Differences Between Therapeutic and Forensic Relationships

GREENBERG AND SHUMAN

Care provision

Forensic evaluation

‘Whose client is patient/litigant?

The relational privilege that governs
disclosure in each relationship

The cognitive set and evaluative attitude of
each expert

The differing areas of competency of each
expert ’

The nature of the hypotheses tested by each
expert

The scrutiny applied to the information
utilized in the process and the role of
historical truth

The mental health practitiofier
Therapist--patient privilege

Supportive, accepting, empathic

Thcrapy lechniques for treatment of the
unprunnent
Diagnostic criteria for the purpose of thcrapy

Mosty based on information from the person
being treated with {ittle scrutiny of that
information by the therapist

The attomey

Attorney-client and attorney work-
product privilege

Neutral, objective, detached

Forensic evaluation techniques
relevant to the lega! claim

Psycholegal criteria for purpose of
legal adjudication

Litigant information supplemcnr.cd
with that of collateral sources and
scrutinized by the evaluator and the

court

7. The amount and contrel of structure in each  Patient structured and relatively Jess structured  Evaluator structured and relatively

relationship

"8, The nature and degree of **adversarialness”
in each relationship

9. The goal of the professional in each
relationship

10.  The impact on each relationship of critical
Jjudgment by the .expert

than forensic evaluation
A helping relationship; rarely adversarial

Therapist attempts to benefit the patient by
warking within the therapeutic relationship

more structured than therapy

An evaluative mlauonshlp. frequently
adversarial

Evaluator advocates for the results and
implications of the evaluation for
the benefit of the court

The basis of the relationship is the therapeutic  The basis of the relationship is
alliance and critical judgment is likely to
impair that alliance

evaluative and critical judgment is
unlikely to cause serious emotional
harm

roles is the identification of whose client the patient—litigant is.
As jmplied by the name, the patient—litigant has two roles, one
as therapy patient and another as plaintiff in the legal process.

The patient-litigant is the client of the therapist for the purposes -

of treatment. The patient-litigant is as well the client of the
attorney for guidance and representation Lhrough the legal
system.

The nature of ¢ach relationship and the person who chooses
to create it differs for therapy and forensic evaluation. The thera-
pist is ultimately answerable 1o the client, who decides whether
to use the services of a particular therapist; the forensic evaluator
is ultimately answerable to the attomney, or the court in the case
of a court-appointed expert, who decides whether to use the

~ services of a particular forensic evaluator. The patient retains

the therapist for treatment. The attorney (or the caurt) retains

the forensic evaluator for litigation. This arrangement allows for

the relationship that is most straightforward and free of conflict
of interest. It best protects the parties' interests as well as the
integrity of the therapist and the forensic evaluator,

Second, the legal protection against compelled disclosure of
the contents of a therapist—patient relationship is governed by
the therapist—patient privilege and can usually only be waived
by the patient or by court order. Society seeks to further the goal
of treatment through recognition of a privilege for confidential
communications between a :hcraplst and patient in most jurisdic-
tions under a physician, psychiatrist, psychologist, or psycho-
therapist—patient privilege (Shiman & Weiner, 1987).

Legal protection against compelled disclosure of the contents
of the forensic evaluator-Mtigant relationship is govemned by
the attorney~client and attorney-work-product privileges. Be-
cause the purpose of a forensic relationship is litigation, not
treatment nor even diagnosis for the purpose of plantiing treat-

ment, communications between a forensic examiner and a liti-
gant are not protected under a physician—, psychiatrist—, psy-
chofogist—, or psychotherapist—patient privilege, The forensic
evaluator, however, having been retained by the attorney, is act-
g as an agent of the attomey in evaluating the party or parties
in the legal matter. This legal agency status puts the forensic
evaluator under the umbrella of the attorney-—client privilege
and usually protects privileged information until such time that
the evaluator is declared to be a witness at trial, Until that time,
most states, especially in civil matters, allow the attorney to
prevent access to that attorney’s retained expert by opposing
counsel, thus best protecting the party’s interest should the eval-
vator’s independent opinion not favor the party of the attorney
who has retained him or her. Because it would not be a therapeu-
tic relationship, no such potential protection is available if the
forensic evaluator were to be retained directly by the party,
thereby creating the onus of one's own expert who was hired
to cvaluate some potential merit to the case instead being used
to discredit the retaining side, Because parties, through their
attorneys, need io be able to evaluate the merits 6f their case
candidly without such jeopardy, the attomey—work-product priv-
ilege covers such trial-preparation use of expcrts retained by
counsel.

The main practice poigf to be made here is that the ligic, the
legal basis, and the rules governing the piivilege that applies to
care providers-are substantially different from those that apply
to forensic evaluators. Given this, the.duty to inform forensic
examinees of the potentiat lack of privilege and the intended
use of the examination product is embodied in case law ( Estelle
v. Smith, 1981) and the Specialty Guidelines for Forensic Psy-
chologists (SGFP) adopted by the American Psychology--Law
Society (APA Division 41) and the American Board of Forensic
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pist’s trial that revealed that he had worked for the railroad and
had been working out of town every Friday c,vcning in question
(Blow, 1995).

Seventh, the need for historical accuracy in forensic evalua-
tions leads to a need for completeness in the information ac-
quired and for structure in the assessment process to accomplish
that 'goal Therapeutic evaluation, in comparison; is relatively
less completc and [css structured than a forensi¢ evaluation.
Moreover, a patient provides more structure to a therapeutic
cvaluation than does a litigant to a forensic evaluation, Ideally,
a patient and therapist work collaboratively to define the goals
of a therapeutic mteracqion and a time frame within which to
realize them. The time frame and goals of a forensic evaluation
are defined by the legal rules that govern the proceeding, and
once these are determined, the forensic evaluator and litigant
are usually constrained to operate within them. To make maxi-
mum use of the time available, forensic evaluators usually con-
duct highly structured assessments using structured interviews
supplemented with a battery of psychological tests and forensi-
cally oriented history and impairment questionnaires. Certainly
the plaintiff is encouraged to describe the events in question,
but it is the forensic evaluator's task to establish a preincident
baseline of functioning, a complete description of the incidents
alleged in the legal complaint, the subsequent areas of resilience
and impairment of the plaintiff's functioning, the proximate
cause of any impairment, and the likely future functioning of the
plaintiff, if necessary, ameliorated or enhanced by any needed
therapy. )

Eighth, although some paticnts will resist discussing emotion-
ally laden information, the psychotherapzutic process is rarely
adversarial in the atterpt to reveal that information. Forensic
evaluation, although not necessarily unfriendly or hostile, is
nonctheless adversarial in that the forensic evaluator seeks infor-
mation that both supports and refutes the litigant’s legal asser-
tions, This struggle for information is also handled quite differ-
ently by each expert: The therapist exercises therapeutic judg-
ment about pressing a patient to discuss troubling material,
whereas a forensic evaluator will routinely seek information
from other sources if the litigant will not provide it or to corrob-
orate it when the litigant does provide information. In the ex-
treme, when presented with excessive underreporting or overre-
porting of critical information, the forensic evaluator might even
decide that the litigant is dissembling.

Ninth, consider the goals of each of these relationships. Ther-
apy is intended to aid the person being treated. A therapist—
patient relationship is predicated on principles of beneficence
and nonmaleficence—doing good and avoiding harm. A thera-
pist attempts to intervene in a way that will improve or enhance
the quality of the person's life. Effective treatment for a patient
is the reason and the principal defining force for the therapeutic
relationship. According to the Hippocratic oath, *‘Into whatever
house I enter, I will do 3o to help the sick, keeping myself free
from all intentional wrong-doing and harm. . . ' Similarly,
gccording to the ethical pnnclplcs of psychologists, *‘Psycholo-
gists seek to contribute’ to thp welfare of those with whom they
interact professionatly. .". .'[They attempt] to pcrform their
roles in a responsible fas‘hlon that avoids or minimizes harm®’
(APA, 1992, p. 1600).

Forensic examiners strive to gather and present objective in-

formation that may ultimately aid a trier of fact (i.e., judge or
jury) to reach a just solution to a legal conflict. A forensic
exarniner is obligated to be neutral, independent, and honest,
without becoming invested in the legal outcome. A forensic
evaluator advocates for the findings of the evaluation, whatever
those findings turn out to be. Thus, the results of a forensic
exarnination may well be detrimental o the legal position of an
examinee { American Psychiatric Association, 1984) and con-
trary to basic therapeutic principles.

Tenth, the patient-litigant is likely to feel differently about
expert opinions rendered by therapists than those rendered by
forensic experts. Consider the role of judgment in therapeutic
relationships. There is a robust, positive relationship between the
success of the therapist—patient alliance and success in therapy
(Horvath & Luborsky, 1993). Tb develop a positive therapist-—
patient alliance, a therapist must suspend judgment of the patient
so that the therapist can enter and understand the private percep-
tual world of the patient without doing anything that would
substantially threaten that relationship. Indeed, some believe
that even a posttherapy disturbance of this therapeutic alliance
may cause serious harm to a patient; hence many advocate
substantial limitations on personal relationships between former
paticnts and their therapists.

In contrast, the role of a forensic examiner is to assess, to

Jjudge, and to report that finding to a thitd party (attorney, judge,
or jury) who will use that information in an adversarial setting,
To assess, a forensic examiner must be detached, maybe even
skeptical, and must carefully question what the litigant presents.
Because a forensic psychologist or psychiatrist has not engaged
in a helping relationship with the litigant, it is less likely that
his or her judgment-laden testimony would cause serious or
lasting emotionzl harm to the litigant than would that of the
psychologist or psychiatrist who has occupied a therapeutic role.

Waiving the Dual-Role Conflict

These role differences are not merely artificial distinctions
but are substantial differences that make inherently good sense.
Unless these distinctions are redpected, not only are both the
therapeutic and forensic endeavors jeopardized for the patient—
litigant but as well the rights of all parties who are affected by

this erroneous and conflictual choice. Unlike some conflicts of *

interest, this role conflict is not one that the plaintiff can waive,
because it is not the exclusive province of the plaintiff’s side

of the case. The conflict affects not only the plaintiff but also ;-

the defense and the court. This conflict not only poses therapeu-
tic risks to the patient-Ilitigant but also risks of inaccuracy
and lack of objectivity to the court's process and to all of the
litigants. ¥

Existing Professional Guidelines

N .

On the basis of these.concerns, both psychological and psychi- :

atric organizations have sought o limit these sitvations when

dual functions are performed by a single psychologist or psychi-

. atrist. In increasing detail and specificity, professional organiza-

tions have discouraged psychologists and psychiatrists from en- -

gaging in conflicting dual professional roles with patient—liti- -

gants. As the Ethical Guidelines for the Practice, of Forensic
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patient-litigant who expected the therapist to be as successful

-and partisan an expert witness as he or she was a therapist. The

argument would follow that the therapist should have reasonably
known that the patient would be less likely to disclose certain
information knowing that a third person would be made aware
of, and potentially use, the information to-the detriment of the
discloser and, therefore, the therapist should have warned the
patient of that potential consequence not just before the therapist
changed roles but also before therapy (and the disclosures) even
began. It is similarly likely that most people would choose to
disclose more information with less self-censorship in psycho-
therapy than in forensic examinations. Once this information
has been disclosed in therapy, and the therapy process then be-
comes the basis for forensic testimony by the therapist, this
then places the otherwise innocuous information into a different
context and makes it more likely that this disclosure will be
used to the detriment of the patient { Shuman & Weiner, 1987).

Where Then Should the Line Be Drawn?

As stated earlier, psychologists and psychiatrists may appro-
priately testify as treating experts (subject to privilege, confi-
dentiality, and qualifications) without risk of conflict on matters
of the reported history as provided by the patient; mental status;
the clinical diagnosis; the care provided to the patient and the
patient’s response to it; the patient’s prognosis; the mood, cogni-
tions, or behavior of the patient; and any other relevant state-
ments that the patient made in treatment. These matters, pre-
sented in the manner of descriptive *‘occurrences’ and not psy-
cholegal opinions, do not raise issues of judgment, foundation,
or historical truth. Therapists do not ordinarily have the requisite
database to testify appropriately about psycholegal issues of
causation (i.e., the relationship of a specific act to claimant's
current condition ) or capacity (i.e., the relationship of diagnosis
or mental status to legally defined standards of functional capac-
ity). These matters raise problems of judgment, foundation, and
historical truth that are problematic for treating experts.

When faced with issues that seem to fall between these guide-
posts, it is useful to ask whether each opinion is one that could
or should have been reached in therapy. Thus, if the legal system
did not exist, would therapists be expected to reach these sorts
of conclusions on their own? Would doing so ordinarily be
considered an aspect of the therapy process? In doing so, would
the opinion be considered exploratory, tentative, and speculative,
or instead as providing an adequate basis for guiding legal action
outside of therapy? Is the therapist generating hypotheses to
facilitate treatment or is he or she reasonably scientifically cer-
tain that this opinion is accurate? Is it based on something
substantially more than, “My patient said so,* “My patient
would have no reason to lie,”* or *‘My patient would not.lie to
me'’?

Coﬁclusmn

Psychologists, psych:atnsts, and other mental health profes-
sionals have given and reegived criticism about the use of expert
witnesses whose partisanship appears to overwhelm their pro-
fessionalism. Engaging in conflicting therapeutic and forensic

relationships exacerbates the danger that experts will be more

concerned with case outcome than the accuracy of their testi-
mony. Therapists are usually highly invested in the welfare of
their patients and rightfully concerned that publicly offering
some candid opinions about their patient’s deficits could seri-
ously impair their patient’s trust in them, They are often unfamil-
iar with the relevant law and the psycholegal issues it raises,
They are often unaware of much of the factual information in
the case, and much of what they know comes solely from the
patient and is often uncorroborated. What they do know, they
know primarily, if not solely, from their patient’s point of view.
They are usually sympathetic to their patient's plight, and they
usually want their patient to prevail.

By failing to recognize the inherent limitations of their work
as therapists, as well as the conflicting therapeutic and forensic
roles, psychologists, psychiatrists, and other mental health pro-
fessional$ risk harm to their profession, their patients, and the
courts. Although therapists frequently enter the forensic arena
in their efforts to help, these efforts may not only put therapists
in ethical difficulty but may also neutralize the impact both of
their testimony and their work as therapists. Therapists need to
acknowledge the limits of what they can accurately and reliably
say on the basis of therapeutic relationships. Although it is
difficult, when asked psycholegal questions, therapists must be
willing to testify ‘I cannot answer that question given my role
in this case,”” *‘1 do not have an adequate professional basis to
answer that question,”” **l did not conduct the kind of evaluation
necessary to reliably answer that question,”” *‘I can only tell
you what I observed,”" or **I can only tell you what my patient
told me."* No matter how laudable their motives might be, thera-
pists who venture beyond these limits and into the arena of
psycholegal opinion are deceiving themselves and others. En-
gaging in an irreconcilable rote conflict and lacking an adequate
professional basis for their testimony, they can be neither neu-
tral, objective, nor impartial.
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~ BIOETHICS |
~ and -
ARMED CONFLICT

MaPPING THE MORAL DIMENSIONS OF MEDICINE AND WaR

by Ml;_HAEL L. Gross

Medical ethics in times of war are fundamentally different from those in times of péace. War brings

charge to relieve suffering, in the face of military necessity.

military and medical values into conflict, often overwhelming other moral obligations, such as a doctor’s

edical ethics in time of armed conflict are

identical to medical ethics in time of

. peace,” declares the World Medical Asso-
ciation.! Were this the case, wartime and peacetime
médicine would turn on the same principles and pre-
sent similar dilemmias, But war fundamentally trans-
forms the major principles and central issues that en-
gage biocthics. A patient’s rights to life and self-de-
termination contract; human dignity strains under

the barrage of military necessity; and the interests of .

the state and political community may outweigh

considerations of patients’ welfare. Also, actors and -
interests multiply. Combatants and noncombatants, -

enemies and allies, states and individuals, citizens
and soldiers, prisoners of war, the wounded and the

= Michael L, Grows, “Biocthics and Armed Conflicr; Mapping Morsl

Dimensions of Medicine and War," Hasings Center Repors 34, no. 6

" (2004): 22-30,

‘22  HASTINGS CENTER REPORT

dying, those who can rcturn to combat duty and
those who cannot—all-of these litter the battlefield.
Armed conflict augments the general principles of
bioethics with those peculiar to the conduct of war.
For instance, states are obliged to recognize noncom- -
batant immunity, minimize collateral’ damage, and
adhere to a principle of proportionality when fight-
ing threasens to take the lives of givilians and destroy

. their property. If difficult bioethical dilemmas arise

when fundamental moral principles conflict, war
adds novel dimensions of its; own, as competing
bioethiaal. principles must contend not only wich
one another, but also with the overriding “reason of .
state” and military necessity that animate any issue of
military ethics and may overwhelm other fundamen-
tal moral obligations. '

" Medical ethics in war are not identical to medical

ethics in times of peace. Moreover, the nature of war
is itself changing as conflicts berween nation-states
and sub-state actors—guerillas, insurgent ethnic

November-December 2004
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right to medical care is a function of
the threat they pose. Deprived of
their right to life, enemy combatans
have no intrinsic right to medical
care. Once wounded aind no longer a
threat, however, they regain their
right to life and to medical care. This
is the moral significance of hors de

- comba (literally “out of combart™), the

special status accorded combatants

~ who are no longer a threat. Yet once

wounded enemy soldiers recover suf-

ficienty to pose a threat, cheir status

reverts again to that of enemy com-
batant. '

I the enemy’s right to medical
treatment is contingent upon the
threat they pose, the right of one’s
own wounded soldiers to receive
medical care is contingent upon their
“salvage valuc®—that is, the likeli-
hood that they will retuen to duty.
“Salvage,” 2 criterion of medical care
unique to war, largely replaces “quali-
ty of life.™ During war, medical per-
sonnel do not trear individual soldiers
as discrete patients, but as compo-
nents of a fighting force, 4 living col-
lective entty. To mainwin this force,
medical personnel bear an obligation
to salvage-soldiers and return as many
to duty as quickly as possible. Salvage

~ speaks to a spécific and objective mea-

sure of quality of life distinct from the

- patient’s own, subjective evaluarion.

Salvageable soldiers may not invoke
quality of life to refuse treatment,
however painful or onerous, if it will

- return them to military dury. Those

beyond salvage, on the other hand,
may not appeal to any right tw life to
secure medical care when resources
are scarce, Combatants who are criti-
cally wounded and unlikely to return
to. duty revert to a noficombarant sta-
tus and lose their privileged claim to
scarce medical resources,

War significantly resericts non-
combatants’ fights as well. Although
civilians are generally immune from
the ravages of combat, they remain

. vulnerable to “collateral harm,” that

is, to unintended bur proportionate
harm thar noncombatants -suffer as
the unavoidable outcome of a legiti-
mate military operation. This is the

. 24 HASTINGS CENTER REPORT

original context of the much-vaunted
doctrine of double effect, which pro-
hibits adversaries from intentionally
harming noncombatants. Though it
is subject to considerable controversy
and conflicting interpretation, the
doctrine subordinates 2 noncombat-
ant’s right to life, and access to med-
ical care, to the imperatives peculiar
to war, most notably those concern-
ing milicary necessity and scarcity of
resources.

In the final analysis, each set of ac-
tors—enemy wounded, unsalvage-
able friendly soldiers, and civilians—-
has a fundamentally different claim to
medical treatment contingent on the
threat they pose, their salvage value,
and military necessity, respectively.
Further, the status of each actor is not
stable, and constant shifting from onc
status to another plays havoc with
medical ethics.

During war, ncither combatants
nor noncombatants enjoy the same
right to lifc as ordinary paticnts.
Moreover, the state has a life of its
own and will wage war to preserve its
right to life and common good.
Sometimes the common good reflects
the welfare of many citizens, but dur-
ing war the state rarely sacrifices a few
lives to save many. Instead, it sacri-
fices the lives of many to save some
intangible national asset that embod-
ies jts common vision of the good life
and the collective goods that it be-
lieves are worth saving,

Autonomy and
Self-Determination in
Medicine ar_ld War

A. s ordinary citizens, patients com-

and the right of. political and
medical self-determination. The for-
mer embraces such commonly ac-
cepted political rights as representa-
tion, movement, and free speech,
while the latter encompasses the well-
known principles of autonomy and
patient self-determination: informed'
consent, privacy, and confidentialicy,
War complicates and attenuates these
principles. Regardless of 4 nation’s
state of war, military service limits, if

not alters, the nature of autonomy.
Autonomy no longer denotes “self-
rule”—that is, rule of one’s self for the
good of oneself~for the good of the
self is not a concern of anyone in the
military. Rather, autonomy gives way
to benign paternalism as others (offi-
cess, for example) rule one’s self for
the good of the state and its armed
forees. ‘ '
As a consequence, civil liberfies—
be they freedom of speech, move-
ment, or assembly—face distinct lim-
its, and autonomy in medical deci-
sionmaking largely disappears. In-
formed consent, confidentiality, and
privacy are all curtailed, and asa re-
sult, biocthical questions largely set-
ted during peacetime emerge with re-
newed vigor during war.
Noncombatants find that war
tears their libérties apart in a similar
manner. During war, nations will
often abridge civil liberties, including
the rights of free speech, assembly,
and representation, to safeguard nz-
tional security and protect the stanes
sovereignty and teiritorial integrity.
The patient rights of noncombatants,
on the other hand, should remain se-
cure and intact. An occupying power,
for' example,” must provide medical
care. to civilian populations under its
control. Exigencies may occasionally
prevent this, but there is nothing to
indicate that military medical person-
nel are relieved of their duty to guar-
antee informed consent, privacy; and
confidendality. On the contrary, ‘de-
velopments since World War Two -
render it imperative to take particular

care with the medical rights of occu-

pied peoples to prevent the kind of
abuses that characterized Nazi med-
ical experimentatiosi. This, of course,
was the intent of the Geneva Conven-
tions and the post-war Nuremberg
Code. These prohibit medical exper-
iments contrary to a person’s medical -
interests.  Interestingly  enough,
wartime medicine brings the princi-
ples of autonomy and self-determina-
tion to the fore far more urgently
than peacetime medicine. The same
is true for human dignity and self-es-
teem,
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* war or adopting various tactics to -

wage war. Military necessity func-
tions within particular moral parame-
ters that limit the ends and means of
war, Nevertheless, military necessity
retains a distinct if not superior sta-
tus, if only because most individuals
gladly weigh the interests of state
above their own. Military necessity,
thegefore, joins the pantheon of other
principles that guide medicine and
war and contributes to the peculiar
dilemmas that characterize bioethics
during armed conflict,

Dllemmas of Bioethics during
Armed Colpﬂlct

“\ uring armed conflict, bioethical
dilemamas arise in several over-
lapping settings. First, they may arise
in either caregiving or non-carcgiv-

Jing—that is, non-healing—sicua-

tons. Caregiving dilemmas are the fa-
miliar ones; they arise as medical per-

" sonnel provide individual pacients

with medical care and confront con-
ﬂicting bioethical impcmtivcs that
may impinge on patient rights. Non-
caregiving dilemmas are peculiar to
war and ‘arise as physn:tans are asked
to contribute their expertise to the
practice of war and the development
of weapons systems rather than heal-
ing the sick or.injured. .

Second, dilemmas may arise in
both conventional and unconven-
tional armed conflicts. Conventional
wat denotes relatively symmetrical
conflicts between sovereign nation
states wielding modern armies and
ﬁghung according to the war coriven-
tions and laws of armed conflict em-
bodied in the Hague and Geneva

“conventions.'® Conventional war,

however, has lacgely disappeared from
the international scene, replaced in

recent years by fierce ethnic or reli- -

gious rivlries and asymmetrical con-
flicts berween states and sub-state ac-
tors, or berween solely sub-state ac-
tots. Taking note of the changing na-
turé of warfaré, the international
community revised the 1949 Geneva
Conventions in 1977 to regulate so-
calied “CAR -conflicts,” or wars

.28 HASTINGS CENTER REPORT
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fought by guerillas and insurgents
against “colonial, alien, and racist”
tegimes that dominated the post-war
petiod. The 1977 Protocols extended
combatant status to guerillas and ir-
regular forces who, while part of a
loosely organized military force, are
required neither to wear uniforms nor
to carry their arms openly at all imes.
Civiltans also gained additional pro-
tections from occupying powers.
These changes credted some un-
foreseen consequences. On the one
hand, adversaries are obligated to pro-
tect civilian interests to an extent not

pteviously required. On the other, .

lack of identifying insignia, coupled
with the ease with which combawants
can shed their status and ataain civil-
ian protection simply. by leaving the
batdefield, has made it difficult to ob-
serve. the distinction between com-
batants and noncombatants so neces-
sary for the latter’s protection. At the
same time, many belligerents are no
longer- content to disable their ene-
mies, but employ whatever means
seem necessary to displace entirely
both military and civilian populations
from disputed territory. This some-
times encourages adversaries, usually
the weaker, to embrace terror, consid-
er unconventional weapons, and
abuse civilian protections by mas-
querading as civilians, placmg their
armed forces in close proxlmaty ©
civilian populations, or using medical
facilities for hostile purposes. Wars in
the former Yugoslavia, Central Africa,
and the Middle East typify these con-
flicts. In these conflicts, the difficulty
of identifying combatants and han-
dling the perfidious tactics they
sometimes employ seriously hinders
the implementation of humanitarian
law in general, and medical ethics in
particular,!!

Conventional and unconvcnnona]
war engender both caregiving and
non-caregiving dilemmas for medi-

cine. Patient rights in time of war,

medical neutrality, and unconven-
tional weapons development exerapli-
fy some of the complex issues that
bioethics faces during armed conflict.

.Careglving Dllemmas In

Convantional War; Patlent
Rights

Informed consent, confidentiality,
and the right to die are patient
rights anchored in personal autono-
my and the right of self-detesmina-
tion. If war abridges autonomy, these
subsidiary rights should narrow. sig-
nificantly, Consider three examples:

* In 1990 and 1998, the U.S, De-
partment of Defense weighed the
use. of investigational chemical
compounds to protect combatants
against the threat of chemical and
biological warfare. Inasmuch as
these drugs were not standard care,
mary observers demanded thar the
army obrain informed consent.
Arguing that this was not feasible,
- the Defense department prcmied
with an appeal to militacy necessi-

Wl!

* The cerm “medical ethics” ap-
‘pears in a curious concext in the
1977 Protocols as lawmakers grap-
ple with violations of confidential-
ity and a physician’s duty to "de-
nouncs,” that is, tum in, enemy
patients to the authorites,!? The
framers scem to have in mind the
dilemma facing 2 physician whe
unknowingly treats an injured
guerilla only co discover his identi-
ty during treatment. In a fictional-
ized account, Pearl Buck applauds
2 Japanese doctor who treats and
then releases an injured American
serviceman rather than condemn
him to the horrors of a Japanese
POW camp, " Some people would
be less pleased, Fimagine, should
an American doctor treat and re-
lease a suspected Iraqi insurgent.

+ Combatants have no tight to
refuse medical weatment and, by
extension, no right to die. But
what of ctitically wounded soldiers
who cannot return to duty? Xf sal-
vage guides medical care and un-
salvageable soldiets revert to ordi-
nary civilians, then should not a
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when they are no longer militarily

useful,

Caraglving Dilemmas during
Unconventional War: The
Problem of Neutrality

ince the founding of the Red

Cross, international law has con- .

sistently protected medical personnel
and. facilities. A number of norms
govern these practices and, depending
on battlefield conditions, guarantee
timely evacuation for the wounded

~ ‘and blanker protection for the Facili-

ties that treat them, such as mobile
surgical units, fixed medical facilities,

~and hospital ships. Ordinarily, these

rules are not problematic. Compli-

. ance is widespread; violations are

quickly condemned. Changes in war-

. fare, however, threaten these protec-

tions and create new dilemmas for
military commanders.
Consider the conflict between Is-

rael and the Palestinian militants.-

Obligated by the Geneva conventions
to provide medical care 10 an occu-
pied people, expeditiously evacuare
the wounded from the batdeficld,
and protect medical personnel and
ambulances, Israel has found thar the
threat of terror and the inability w0
clearly distinguish combatants from
noncombatants has made these oblig-
ations sometimes difficult to fulfill
Blockading Palestinian cities in order
to prevent terrorism disrupts access to
medical care as the sick are detained
at check posts-and ambulances are
stopped and searched. During com-
bat, Israclis have attacked ambu-
lances, kifled medical personnel, and
obstructed the evacuation of wound-

-ed militiamen and civilians—as Pales-

tinian guerillas have booby .trapped
the wounded, used ambulances to
transport men and matériel, and
taken refuge in hospitals.'s

The dilemmias these situations
pose turn on-the army'’s duty to pre-
vent terrot attacks and shield civilians

from harm. There are also two coun-

tervailing duties: the obligation to
protect neutral medical facilities, and
the duty to aveid harming the sick

28 HASTINGS CENTER REPORT

and injured. In one sense, the very
nature of neutrality eases the tension
of fulfilling these two protocols. Med-
ical neutrality grew from convention,
that is, from mutual self-interest and

- reciprocity, rather than any deonto-

logical principle, so that any violation
by ‘one side may scuttle the conven-
tion and [eave the other side to violace
neutrality.”? This turns the decision ro
femain neutral into an assessment of
the relative costs and benefits sach
side can expect from violating neu-
trality. Hampeéred by uncertaingy,
however, this assessment is difficult to
make. If one ambulance is used to
aransport arms or terrorists, what are
the chances another will be used in
the same way? Human rights activists
call on Israel to show restraine because
the probability is not high. In fact,
mostambulances are utilized for their
intended purpose. Isracli responses
echo rational choice: under uncer-

_tainty, the odds of abuse are even.

And if the 6dds are even and the po-
tential harm posed by termotism pales
next to the harm a single padent in an_
ambulance may suffer, then simple
utilicy demands stopping. each and
every one. Palestinians complain that
harm accumulates to their detrimeng;
Israclis fear that the next ambulance
may carry a bomb. In this environ-
ment, civilians and wounded suffer as
medical care is disrupted in precisely
the way the Red Cross hopes o pre-
vent. Here we see how clear and tra-
ditionally honored guidelines are up-
ended by insurgency warfare, creating
ethical challenges for which interna-
tional law and custom uﬂ'cr no m.dy
soluuon

: Non-Caregivlng Dllammas

during Unconventional War:
Chemical and Bicloglcal
Warfare

1

Non—éarcgiving dilemmas present
special problems as medical per-
sonnel are called upon to use their ex-
pertise in a way that causes death and
injury. In some nations, physicians
continue to find themselves asked to
develop weapons for chemical and bi-

ological warfare (CBW) despite the
international ban on these weipons

and the WMA’s declaration char it is -

“uncthical for the physician, whose
mission is to provide health care, to
participate in the research and devel-
opment of chemical and biological
weapons,”'* Most nations honor the
international convéntions and WMA
declaration prohibiting CBW, How-
ever, some states do not. Moreover,
the WMA overlooks the very difficult
issuc of nonlethal chemical weapons.
Consider the following two cases:

* None of the parties to the current
conflict in the Middle East have
ratified the international conven-
tions against chemical and biologi-
cal weapons, and although. theze is
no similar ban on nuder
weapons, only Isracl commands
the resources to maintain a nudear
arsenal. This has left Egypr, for ex-
ample, to pursue the “poor man’y
option of deploying chemical and
biological weapdns to deter Tsrael's
nuclear threat.! What is an Egype-
fan physician to do when asked to
participate in his nation’s CBW
progmm?

+¢ “There is 2 fundamental ethical

dilemma for doctors,” writes an of--
ficial of the International Red
Cross. “The development of this
new generation of [nonlethal}
weapons incorporates knowledge
from the remarkable advances
made in medical science; two ex-
amples are calmatives [compounds
that depress or inhibit the function
of the central nervous system] and
eye avaack lasers. . . . The medical
cornimunity must'guard against use
of its knowledge for the purposes of
weapon deve!opmenr "0

Non-wcgmng dilernmas such as
these are unique because they upend

.the " conventional paradlgm that

guides medical practice, and within
which some aspect of a patient’s wel-
fare is always a primiary consideration.

.In ‘these cases, there are no patients,

only ordinary human beings who are
harmed by one’s deliberate actions
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other professions that serve different
human needs and that may fall before
reason of state during war. The “laws
of humanity,” in contrast, invoke hu-
manitatian law and- respect for
human rights. They are inviolable in-
sofar as they do not conflict with one
another, and, in spite of the tendency
sometitnes to conflate the laws of hu-
manity and medicine’s professional
duty of beneficence, the two are not
synonymous. Preserving this distinc-
tion is important, While one would
not expect a physician or anyone else
to use his or her knowledge contrary
to the laws of humanity, there is
sometimes room to ask whether any
individual, physicians included, may
violate another pcrsons “bodily and

- mental health.” This is the question

we al! face in the shadow of armed
conflict.
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DOCTORS IN THE DECENT SOCIETY:
TORTURE, ILL-TREATMENT AND |
CIVIC DUTY |

MICHAEL L. GROSS

ABSTRACT

TTow should physicians act when faced with covporal punishment, such as
amfrutation, or torture? In mosi cases, the answer is clear: international
law, UN resolutions and universal codes of medical ethics absolutely forbid
Physicians from countenancing torture and corporal punishmend in any
Jorm. An acule problem arises, however, in decent socigties, but not neces-
sarily liberal states, that are, nonetheless, welcome in the world community.
The decent society is often governed, in whole or in part, by religious laws,
and while Lhese states abridge various human rights they are peace loving,
generally tolerant, and offer their citizens wide avenues for political par-
ticipalion. Under these circumstances the prohibition against corporal pun-
ishment and. torture weakens, ofien compelling physicians to participate.
This 5 true in two cases. In Rawls’ hypothetical nation of Kazanistan,
Islamic law is the order of the day, and amputations and corporal pun-
ishment play an integral part in the execution of traditional Islamic justice,
In Bvael, torture is sometimes used to elicit the information needed o
thwart impending terror atlacks. In cach case, a physician's participation
is essential. I'n light of the near universal condemnation that accompanies
torture and corporal punishment, physicians can only appeal to norms
anchored. in collective well-being and concern for life that override respect
Jor human dignity in these sncieties. Western sodieties have consistently
refected this reasoning, but it is part and parcel of life in the decent society.

INTRODUCTION

Ph}'sicians have an age-old duty to serve the welfare of their
patients. Citizens, in turn, are bound to serve the welfare of their -
state and society. In liberal socictics, professiondl and civic duties

O Blackwall Poblishing Ld, 200M, 4600 Garington Rogd, Oxford OX4 2DQ, UK
dnd 35{ Main Streot, Mabden, MA 02144, GRA.



)

™
™

N

("

O

)

)
)
()
()
)
@
)
@
()

@
&

e

DOCTORS TN THE DECENT SQCIETY 188

the survival of the political community overrides these rights.
‘Overridden’ rights do not disappear but soon resurface once
the threat is removed, and demand contrition rtogether with
compensation for those affected. .

Decent socicties, on the other hand, need attach no special
status to basic human rights, and two examples suggest that
decent societies may interpret these rights to permit some forms
of ill-treatment and corporal punishment. First, the tolerant,
benevolent Islamic nation Rawls describes as the paradigm decent
society does not, indeed cannot, preclude a criminal Justice
system that requires amputating the limbs of convicted criminals.
This is certaiuly cruel punishment to the framers of the UN dec-
laration,® but entirely justified according to the religious law that
can prevail in a decent, Islamic society. Second, some decent
nations continue: to practice torture or other forms of physical
pressure during interrogation. In Israel! for example, torture is
illegal but defensible under certain conditions of war and public
emergency, a practice cntirely proscribed by international law,
UN convention and medical ethics.

These two examples, one theoretical and one real, bring a

 physician’s civic and professional duties to the fore. Amputation

and torture require a physician’s assistance but neither can be
perforred without harming one’s patient. How should physicians
in these nations behave? The discussion addressing this question
proceeds in two parts. Part one describes cruel punishment and
torture in the decent socicty. Part two explores the role Islamic
and Israeli physicians play in each nation and the moral dilem-
mas they face. In each case there are some institutions and prac-
tices which arc so urgent that a physician’s duty to care for his
paticnt, is overridden by his duty to the state, '

? Sce, for cxample: The Report of the Special Rapporieur on Torture, UN High Com-
missioner for Human Rights (E/CN.4/1997/7), 1997, ‘urging Governments of
States which maintain the penalty of amputation to take appropriate measures
to provide for other punishment consonant with Article 5 [of the Univcrsal
Declaration of Human Rights] (www.unhclinch). See also: N.S. Rodley. 1999,
The Treaiment of Prisoners Under Inirrmational Law, Oxford. Clarendon Press:
313-314.

* Whether srael i a decent or liberal society is a question that 1 will nat con-

* sider in any detail. lsrae! defines ltself as 2 ‘Jewish-<democratic® state, a Fusion

that prectucles a ¢lear label of ‘liberal.' But ‘decent’ and ‘liberal’ arc not neces-
sarily twa distinct categories but end points on 4 continuum, As Israel struggles
to define its Jewish and democratic nature, it has yet to find its place on this
continuum.

-
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Traditional Islamic law, the shari’a, compriscs Hudud offences,
or acts against God. Punishment is non-discretionary and specif-
ically prescribed in the Koran. Of the Hudud offences, theft is
particularly noteworthy. It does not include every sort of common
theft but is limited to the removal of certain types of valuable
personal property by ‘stealth’ from a place of safckeeping. 'The
standard of proof is particularly rigorous, demanding a confes-
sion or two unimpeachable witmesscs.” Once satisfied, punish-
ment is unusually strict: amputation of the hand at the wrist and,

for subsequent offences, of the foot at the ankle by an licensed
physician:

The condemned person is brought, the verdict is read loudly
and the aum is stretched on the surface of a regular table with
the body of the condemned person turned backward. In a
quick move, a professional executioner (in the presence of at least
one male physician) exerts a strong pressure, pulling the hand
away from the wrist and severing the limb at the joint with a
sharp knife. At that moment, the physician intercedes to stop
the bleeding and bandage the wrist.

The role of the physician varies: sometimes he performs the
amputation, other times he provides fallow-up medical care.? In
cither case, his presence is mandatory.

Is this ccuel and inhuman punishment, prosctibed by any atten-
tion afforded to human dignity? Local officials do not think so.
In Taliban Afghanistan, officials told the UN Special Rapporteur
that amputation preserves ‘security and peace’, ‘prevents the
recurrence of theft’ and protects ‘human nights and larger inter-
ests of the population.’" The scholarly argument, detached from

? Admissible confossions must be voluntary, detailed, and uncquivocal, ‘indi-
cating the confessor's awareness of what he or she has done and reaffirming an
understancling of the legal conscquences of the confession.’” Susprcts may also
withdraw their confession at any time requiring judges to implement other rules
of evidence or try the suspect on difforent charges (5.5, Souryal, D.W. Polts &
AL Abdullah, The Penalty of Hand Amputation for Theft in Islamic Justice.
Journal of Crimingl, fustice 1994; 22: 24065, at 262, : B

¥ Ibid. p. 255, Also: D.F. Forie. Istamic Law and the Crime of Theft: An Intro-
duction. CZmsland Stals Lote Review 1985; 84: 47-67; and Lippmann ct al,, op. cil..
note &, pp. 41, 48,

# I Perrin. Supporting Sharia or Providing Treatment: The Intcrnational
Committee of the Red Cross. British Medical fournal 1999 319: 445-6; and
H. Nolan. T carning to Express Dissent: Medecins Sans Fronticros. British Medica!
Journal 1999; 314: 446447,

Y UN Commission on Human Rights (UNCHR). 1997, Fingl Report on the
Situniion of Human Rights in Afehanistan, E/CN.4/1997/59.

© Markwell Publishing Ltd, 2004
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all international norms, suggested that Israel set standards for
using ‘moderate physical pressure.’ This includes beating and-
slapping, forcefully shaking the upper torso causing the neck and
head to ‘dangle and vacillate rapidly’ and excessive tightening of
handcuffs. In many cases, suspects are hooded with Gilthy, opaque
sacks, stood spread eagle or seated in painful, contorted positions
ou low chairs, and subjected to powerfully loud music and slecp
deprivation.” The psychological and physiological sequelac of
these interrogation techniques are often traumatic.2?

The commission's position rests on several salient, poiuts: -ter-
rorism threatens the existence of the State of Israel, it cannot be
subdued without some measure of physical pressurc and moder-
ate physical pressure is distinct from torture.2! Moderate physical
pressure, moreover, is limited to interrogation, i.c., the extraction
of information. It is not intended to punish political adversaries
nor deter others from opposing the regime. Just as interrogation
does ot presuppose guilt, neither do extraordinary interrogation
methods. Hence there is no necessary presumption of guilt, only
the presumption of holding critical information. These dif-
ferences distingujsh ‘interrogational torture’ from ‘terrogistic
torture’; the latter designed to suppress political opposition and
brutalise large segments of the population.

Nonc of these considerations, however, legalise torture in the
eyes of the international community. Neither the severity of phys-
ical pressure nor the unique circumstances surrounding its use
i rclevant. Article 3 of the UN Declaration Against Torture
is unequivocal on this point: ‘no State may permit or toleratc
torture or other cruel, inhuman or degrading treatment or pun-
ishment; exceptional circumstances such as a state of war or threat
of war, internal political instability or other public emergencics

1 Putlic Commitiee Against Torture in Isracl v The Siats of Israel. 1999, HC
5100/94, para 8-13. _

¥ Human Rights Watch/Middle East. 1994, Torture and OLTreatment: Isvael's
Inierrogation of Palestinians from. the Qccupied Territories. New York, Human Rights
Watch; and H, Cordon & R. Marton, eds. 1995, Twrure Human Rights, Medical
LZlhics and the Case of Irael. London. Zed Books.

¥ Landau Commission. Commission of Tnquiry into the Mcthods of Investi-
gation of the'General Sccurity Service Regarding Hostile Terrorist Activity, Jerael
L. Remiew 1989; 2: 146-188. The US State Department defines terror 23 ‘any
premeditated activity using force against noncombatnts for political mecauns,’
While the term itselt is subject. to altcrnative definitions, the victims® innocence
is central to most discussions (see: C.W. Kegley, jr. 1990, The Characeteristics of
CGontemporary [nternational Terrotism, In Iniernational Terrovism: Characteristics,
Cateses, Comimls. Charles W. Regley, Jr, ed. New York, St Martins Press: 11-26.)

* Sce: H. Shue. Torturc. Philasaphy and Fublic Affuirs 1978: 7: 194148,

@ Blackwell Publisting Ll. 2104
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Palestinian unrest intensifies.2® But the court did notunequivocally
ban torture in any case. Recourse to dire necessity cffectively
permits torturc in certain cases and the State Prosccutor has
announced that ‘as long as interrogators act reasonably they will not
be tried on criminal or disciplinary charges for their actions even
if jurists define these actions as unjustified.””s An investigator
acting reasonably will only use moderate physical pressure as a last
resort to elicit information from suspects sitting on ticking bombs.
The ‘ticking bomb’ argument is not airtight nor without oppo-
nents. While many agree ¢that mitigating circumstances left largcly
to the assessment of the investigators may justify torture in rare
instances without subverting the criminal justice system,?” others
want to ban absolutely the use of moderare physical pressure. Inef-
fective and a gross affront to human dignity, any form of physical
pressurc js the first step down a slippery slope threatcning the
rights of innocent jndividuals and leading incvitably to insecurity -
and cgregious discrimination. As such, torture is only permitted
under the most exacting conditions, aimed ouly at suspects who
will, with utmost certainty, provide information absolutely neces-
sary and sufficicnt to defuse a bomb. Inasmuch as there is never
any such assurance, torture is always prohibited.28
It is beyond the scopc of this baper to examine the cogency of
all these arguments.?? However, it is important to sce that any posi-
tion that absolutely bans torturc does so, primarily, because it
weighs human dignity over human life. While determining the
relative weight of thesc two values presents a cormmon dilemma,

% Sec: Public Committee Against Torturc in Isracl (PCATI). 2001. Breaches
in the Defense: Torture and T Treatment during GSS [General Security Services] Frives-
tigalions Following the Verdict of the High Coutt of Justice, 6 Seplember 1999-6 Sepriem-
ber 2001, Jerusalem., PCATL tn July 2002 Israeli nowspapers rcported that the
G538 used extraordinary means of interrogation including moderate physical
pressugg and slecp deprivation jn 90 ‘ticking bomb' cases ( Vidiot Aharanot July
25, 2002).

% News liem, Haaret: 15 February, 2001 (emphasis added).

? Shue, op. cit, note 22 S.H. Kadish. Tottsre the Statc and the Individual,
Jsrael 1.aw Revimw 1989; 28: 545-356. M.5. Moore. Torture and the Balance of
Tils, Israel Law Review 1989; 23: 980-344, _

™ M. Kreminzer, The landau Commission Report ~ Was the Sccurity
Service Subordinated to the Law, or the Law to the "Needs' of the Securiry
Service? fsmael Law Reviem 1989; 28 216-279, B'tsclem. 2000). Positdon Paper, Leg-
#sletion Permitting Physical and Prychological Pressure in the Investigntion. of the General
Seaurity Services (GSS). Jerusalem. R'tselem. D. Statman, Question of the Moral

Absoluteness of the Peohibition on Torture, Mishiint vMemshal (Hebrew) 1897;
4: 161~197, Human Rights Watch/Middle East, o, cit. howg 20,

® For a deluiled discussion see: M.I.. Gross, Forthcoming. Torturc in a
Democracy: Death and Indignity in lsrael. Plity,
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tial for safeguarding the greater good, what role, then, should
physicians play? We know the role they do play. Islarnic physicians
continue to supervise amputations in nations that strictly adopt
shari'a law, and the hypothetical Islamic decent society has no
reason to legislate any differently. In Israel, physicians are present
in intcrrogation centres to cettify a prisonet’s health before and
after interrogation, and may actually certify a suspect's fitness for
various forms of questioning.¥ Doctors play a crudal, facilitating
role that would allow them to hamper an investigation, seriously
obstruct the entire system or, in the very least, compile docu-
mentation of abuse should they choose. '
Whether physicians should obstruct the system is a question of
moral and practical importance. Human rights groups charge
compliant physicians with passive acquiescence to torture.?® The
Israel Medical Association (IMA), on the other hand, stands firm
in face of criticism that its members violate the basic daties of
medicine. Before the 1999 Isracli Supreme Court ruling, the IMA
denounced torture but taci tly supported interrogations restricted
to using moderate physical pressurc. By 1999, the IMA weclcomed
the Court's ban on torture hoping thar the ‘dark days’ of mod-
erate physical pressure would not return, but again acknowledged
support for physical measures — as -distinct from torture ~ in
‘icking bomb’ cascs.®® The distinetion between physical measures
and torture is facile and legally itrelevant. While fome jurists
draw an analytical distinction between degrading treatment and
torture, both are prohibitcd by international Iaw, convention and
codes of medical ethics.™ Whilc Israeli doctors are not the only
confused ones, the IMA's underlying message is clear: collective
well-being and state law supersede a physician’s responsibility to
his patient’s individual weli-being.
A physician’s social responsibility to the entire body politic is
the crux of the matter. Like the Islamic doctor who is party to an

% Based om prison medical forms found circulating in 1993, there were
charges that Israeli doctors certily a prisoner’s fitness to endure certain forms
of physical pressure such as chaining, hooding and prolonged standing during
interrogation. Condemned by the Tsrael Mcdical Association, these medical
forms were reportedly removed from circulaton (Human Rights Watch/Middle
Rast, oft. dlt, note 20, Pp. 216-218). :

* The Public Committee Against Torture in Israel (PGATI). 1998, Ditemmas
of Professional Lthics as a Result of the Involvement of Doctors and Psychologists in Inter
rogation and Torlure. Jerusalem. PCATIL: 60-61, :

¥ Y. Blachar. Unpressurcd Physicians, Maares (Hehrew) 15 November, 1998:
28. See also: Y, Blachar. The Truth about [sraeli Mcdical Ethles, The Lanea 1997;
35; 1247,

" M NS, Rodley. o il note 3, PP. 92, 871~881.

& Rirckwell Publishing Ld, 2004
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The prohibition is absolute: there are no exceptions whatsoever

~ for any emergency threatening collective well-being, This is reit
crated in the UN Declaration against Torture (1975} and the UN
Principles of Medical Ethics (1982).

In recent years, re-¢mergent communitarian concerns and
soft paternalism have blunted overriding concern for individual
welfare. In somne ways the effect is local, as the idea of the ‘patient’
is expanded to include family and community, From this
perspective, the decision to care for a critically ill meonate, for
example, might depend upon the financial, social and emotional
fmpact this has on other family members, a factor considered
irrelevant if not immoral not long ago. Similarly, hearing-
impaired children may be denied cochlea implants in the inter-

cases the effect is global, pushing beyond the family to society
at latge. Resource allocation, for example, may demand that we
restuct services to the elderly or certain classes of critically ill
paticnts to preserve resources for the entire community.® Ope
effect of these developments is to expand the notion of ‘do no
harm’ to include actors and entities beyond the individual
‘patient. This allows physicians to consider. the effects of their
actions on others, A physician who is part of an interrogation
team faced with a ticking bomb may, justifiably, consider the
welfare of others beyond his single patient as he tries to decide
what to do. .

Another outcome of communitarian thinking subordinatcs
indignity to death and sodal disorder, making it more important
to protect life rather than dignity. The physician, therefore, is not
automatically required to uphold dignity when it conflicts with
human life, whether his patient’s or anyone else’s, This once casy-
to-solve dilemma - ‘uphold dignity when it conflicts with human

ethics as they play out in medicin ¢, politics and law. It begins with
blatantly violating a patient’s dignity by force feeding him or treat-
ing hirm against his will. It ends as we consider grounds that allow
a physician to play a2 pivotal role in a criminal interrogation that
utilises physical force or a criminal justice system that condoncs ‘

% M.L. Gross, Avoiding Anomalous Newborns: Preem ptive Abortion, Treae
meni Thresholds and the Case of Baly Messenger, Journal of Medizal Ethics 2000,
26: 242-248. D. Callahan, 1990, What Kind of Life- The Lémis of Medical Progress,

Washington, Ceorgetown U tiversity Press. E. Emanuel. 1991, The Ends of Hutmen
Life, Cambridge, Harvard University Press,
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individuals' lives rends the fabric, both bodily and spiritual, of the

cutire community. This perceptor spills over into ag Israeli
patient’s rights law that approves o

SCency, ftrespective of the larger role of citizenship, allows a
physician to violate a patient’s civil liberties for 5 greater good, in
this case, the patient’s life. This move is Justified by communitar-
jan considerations that subordinate the patient’s civil liberties to
certain community interests thag transcend the patient's rights
and interests. This opens the door to other communal and col-
lective interests that compcl us to consider the physician’s duty to
do no harm in a wider context.

Collective interests in the circumstances cited take two forms:
concern for the immediate safety of a large number of individu-
als, the casc we confront with a u'cking borab; and concern for
the long-term welfare of the society at large when strict Islamic
law is enforced, The first rests on a straightforward calculation, of
expected utility and the prima Jacie duty of any buman being to
bring about more good than harm when this does not entail
lnreasonable risk to himself. In this casc each citizen, including
the physician, must consider the harm done to all those affected
by his action. If, when faced with 2 ‘ticking bomb", torture can

sity outlined carlier, then a physician must do his part during an
interrogation. Then the physician, like the interrogator himsclf,
may have to defend himsclf, He wil] have to convince his peers
that physical force was the least harmful means available to secure _
a higher moral good, namely, the welfare of innocent people. This
possibility, although rare and subject to strict conditions of proof
(hot unlike the sharj "a), is nevertheless a yeal one. If the inter-
rogator must defend himsclf, so must the physician. The inter-
Togator cannot be the only onc in the dock. Torture requires
medical assistance and the decision 0 use physical force always
requires a physician’s consent, Doctors, like Investigators, are not -
simply acting under orders, The are part of the decision making
process and must later defend tﬁcmselvcs in public.
It is important to emphasisc that the physician called to assist
in an interrogation is not in the same position as a physician asked
to perform an abortion or assisted suicide. In these cases, a2 doctor

@ Blackwni Publishing L. 2004
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disobedjents in a liberal society as they subjected public policy to
liberal norms. While commendable, it is not incumbent upon the
Muslim physician in 2 decent, hypothetical Islamic society to sim-
ilarly oppose the law. Ou the contrary, he faces no predicament
when he obeys the law and supctvises court ordered amputations.
The Islamic physician's task is more difficult because he faces
a collective action problem, Unlike his lsracli countcrpart who
can see the benefit of torture, the Islamic physician may see no
immediate value from his decision to assist in an amputation. On
the contrary, the intense pain caused his patient is the direct and
avoidable result of the doctot’s actions, while the benefit to the
public good is diffuse and largely unnoticed. As a result, the
Islamic physician faces the dilemma that comes with providing
any public good. The bencfit from Islamic law js the long-term.
establishment of a just and decent society, But the increased prob-
ability that his act of amputation will benefit [slamic society may
not overcome the short-term costs to the physician and his-
patient. The reflective physician, therefore, cannot think solely in
terms of expected utility as his Tsraeli counterpart, but must
further weigh his duty to the decent Islamic state to condone cor-
poral punishmeut:*® Tn either case, whether in the Isracli corn-
munitatian state or in the Islamic theocratic state, duties to others ‘
reconstitute the liberal physician-patient rclationship.

CONCLUSION

The community of nations respects decent socicties because they
can be good, peaceful, and productive neighbours. To gain entry
into the world community, the decent society must be non-
belligerent and peace loving. Internally, it must enjoy the support
of all its citizens, represent their nceds and nterests and uphold
the rule of law. _

The place of human rights in this scheme remains nebulous.
Civil liberties including the right to vote, asserble and exercise
free spcech are not mandatory. While important, these rights are
not unconditional and may be temporarily sct aside under urgent
circumstances. Qther rights, in the view of the world community,
are non-derogative. These include protections against torture and
crucl, inhuman and degrading treatment, While these principles

* Duty, particularly refigious duty, often provides the ‘extrarational’ motiva-
tion to overcome this kind of free-rider problem. See: M.L, Gross. 1997, Kihics

and Activism: The Theory and Practice of Folitical Moralily, Cambridge. Cambridge
University Press: Chapfor 4,

€ Blackwell fublighing Liel, 2004
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Torture and corporal punishment test a physician’s intuitions,
his duty to his patient and his obligatious to the state. When
bioethical norms rmirror liberal democratic norms, doctors
cncounter few difficultics. Unfortunatcly, norms often diverge
from practice and today, in the wake of indiscriminate terror,
liberal democratic states are again siting on the horns of a
dilemma that pits life and well-being against dignity. It is not,
however, the life and dignity of the same person that is at stake,
but the lives of some and the dignity of others. This is a new
problem and one where the expenence of a hypothetical Yslamic
society and a Jewish state fighting terror might be helpful.
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In 1975 a working group from the Regional Cffice for
Europe of the WHO met in Siena, Iraly. The subject for
discussion was forensic psychiacry, The discussion inevi-
tably embraced ethical martters. One of the important
conclusions from the mecting was that ‘general medical
cthics applied to forensic psychiatry in exactly the same
way as they apply to other parts of the medical profession,
and, in particular, a forensic psychiatrist should sec his
first duty as to his patient, and shouid #or operate as a part
of the state control systems’,

Contemporancously there were persistent allcgations thac
political dissidents in che Soviet Union were locked up as
mentzlly abnormal and were ‘treated’ with psychotropic
drugs in order to change their opinions [1,2].

The Soviet Union was forced to resign from the World
Psychiattic Association for a few years becausc of this
pressure, Eventually the Soviet government allowed west-
crn observers to inspect their hospitals, The USA sent an
official delegation in 1989. A further visit was conducted
in 1991 on behalf of che World Psychiatric Association.
This tcam was chaired by James Birley from the UK and
included. Loren Roth, the medical leader of the previous

. US delegation.

Different concerms have led to pressure on the Japanese
government {3,4]. From 1968, reports of violence to.
patients, including patient deaths, began to emerge. In
1984 the director of a Japanese hospital was sent to prison
for putting profits before -patient care. Totsuka and his
group campaigned via the United Nations Commission on

Human Rights and in 1988 a new Mental Hca[th Act
became law in Japan.

In such ethical macters, many of us look to the USA for
support and for leadership. The UISA has a remarkable
writzen constitution {the oldest in che world) based on
libera] principles and i genuinely demoeratie, [n this
context it is difficule for Europcan people, who have (with
the notable exceprion of seme countries of the old USSR)
cffectively given up the dearh penalty, 1o understand why
a civiliscd nation indulges in the ritualised cold-blooded

killing of individuals it has cast out from its midst. lc is

harder stil} for European doctors to understand a contem-
porary debate about the involvement of the medical pro-
fession in such a process. It is widelv assumed thar, should
the worst happen and capital punishment were rein-
treduced into western Buropesn countries, the medical
profession would set its face against such a political catas-
trophe and not partake in it Surely, the public would
expect nothing less from the medical profession. The
public knows that doctors are bound by the cthics of their
profession to comfore, to try to preserve life, and to never
harm anvone. ‘The privileges, the responsibilitics, the
status of medical practice, come from a clear understand-
ing thac this is what docrors are like, and that if individuals
lapse from these high stundards they will be, in one way or
another, disciplined within their own profession or may be
ejected from it

From the eastern shore of the Atlantic occan, therefore,
the debate which has been going on for some time in the
USA and which is so well encapsulated in the Freedman
and Halpern article, seems almost incomprehensible. It is
difficult to get afl the nuances of this debate from afar, and
cven visits to the USA do not completely clarify the
macter as this is essentially an internal American grief. To
some extent, non-Americans feel like helpless bystanders
hoping that Uncle Sam, or at lcast Uncle Sam'’s doctor,
will soon come to his senses so that he ¢an join, once again,
with the rest of the medical profession in the world to cry
to defeat the distortions of medicine which can so easily
occur when it is hijacked for nefarious purposes.

News is emerging that suggests doctors in China arc now

acrive as executioners [3]. [ has been reported chat one

3



; alpern ‘are. ‘thoroughly right in their
unequivogal criticism of Appelbaum’s twin assertions that
(1) psychiatrists judging competency for execution are not
practising psychiatry; and:that (2) the ethics of medicine
as:applicd:to-farensic psychiatry should be suited to the
needs. of the Court: Both assertions are patently illagical,
socially déleteripus;and utterly corrosive to the integrity of
medical:cthiesy v v o

Psychiatry is not defined by the purposés to which we put
it. Competency determinations depénd on knowledge and
methods’déveloped by, ‘dnd specific to, psychiatry. The
Courts do not have this knowledge. That is why they
need psychiatric expértis in the first place. Appelbaum'’s
clumsy ¢uphemism, makirig:the psychiatrist a *forensicist’,
is a bizarre.and: transparent: distortion of reality to give
beniediction to an éthically illicit act.

Similarly, the-éthics “of medicine (and psychiatry as a
branch of medicine) is not defined by convenience, the
needs of the state or the purposes to which we wish to put
medical knowledge. Medical ethics derives from the uni-
versal predicamenit of human illness, from the vulnerabil-
ity, dependence and cxploitability of those the physician
attends; The ends of micdicine are healing, helping, com-
forting and curing. Every physician pledges to serve those
ends when 'she: or he' éntérs the profession. Being an
accomplice in the death of a human being is totally incon-
sistent with the ends of medicine. No act of law or fiat can

change that fact.

Appelbaum’s elastic logic invites the usurpation of medi-
cal power. in the name of politics and ideology, and not
primarily in the interest of the paticnt. Toralicarian states
do so with gross.abandon; democracies with more discre-
tion. The.result;in. either case, is to imperil the most
vulnerable members of our society.

Physicians must remdin the guardians of the moral integ-
rity of the profession and. its ethics. Psychiatrists must
heed: the “echical proscription against assisting in legal
executions enunciited by the World Psychiatric Associ-
ation: In" these - times, their witniess to the integrity of
medical ethics is‘an assurance that some things are not at
the disposal of whind, fancy or political power,

Recommended reading
1 Pellegrino EO. uarding the Integrity of medical ethics: some fessons from
Soviet Russid; JAMA:1995; 273:1 622-1623,

2 Pellegiing E. The'Nazl doctors and Nuremberg: some moral lessons
revisited.. Ann. iftern Med 1997;. 127:307-308.

Dr EdmundD Péllegriqo-,.M.lj..
Center for -Gliir_\i*i‘éhll_}B_i'o_cfh_ic's';; John Carroll Professor of
Medicine  and ' Medical VEthics, 4000 Reservoir Road
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NW, #D-238, Georgetown Universitly Medical Center,
Washington, DC 20007, USA

Freedman and Halpern should be commended for their
dogged efforts to focus professional attention on the ethi-
cal ambiguity of forensic psychiatry and, more specifically,
on the unique cthical dilemmas raised by medical partici-
pation in capiral cases. Although [ do not agree with their
position on evaluations of competence of condemned
prisoncrs, I share many of their concerns.

I want to begin by emphasising that [ wholeheartedly
agree with Freedman and Halpern about the need for
vigilance in maintaining the profession’s ethical integricy
in the face of political and economic pressures that can
undermine public trust in the healing role of the profes-
sion. The Nazi experience and the abuses of Soviet psy-
chiatry provide compelling evidence of the dangers to the
profession, and to human righrs, that arise when the tools
of medicine are appropriated to serve the goals of the
state. That is why I have joined hands with psychiatrists in
the former Soviet Union and other formerly communist
nations of central and eastern Europe to help them build
the institurional foundations for professional indepen-
dence, including an autonomous system for promulgating
and enforcing ethical norms [1].

‘T also agree that medical participation in an exccution (as
by injecting a faral dose of barbiturartes, selecting injection
sites, giving technical advice, or monitoring an injection
given by someone else) must be unequivacally prohibirted.
The American Medical Association and the American Psy-
chiatric Association have condemned such conduct and, as
far as I know, nobody within the professional communiry
has argued tha it is ethically permissible.

Itis helpful to identify the echical principle that underlies
the prohibition against medical participation in execu-
tions. Clearly, the objection does not simply lie in the fact
that the doctor is serving a non-therapeutic role for the
legal system: some non-therapeutic roles are cthically
acceptable, for example an assessment of disability for the
worker's compensation system or an assessment of com-
petence to stand trial for the criminal justice system. (As
these observations suggest, the debate about psychiatric
involvement in executions is being carried out in the
shadow of a broader controversy concerning the erhical
foundations of forensic psychiatry. 1 will return to this
problem below.)

Why, then, is medical participation in executions almost
uniformly regarded as unethical? The answer lies not in
the logic of therapeutic ethics; but rather in the funda-
mental idea that serving as an agent of the state’s punitive
apparatus is not an acceprable social role for g doctor.
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2 Bonnie RJ. The death penalty: when doctors must say no. BM./ 1892,
305:381-383.

3 Bonnie RJ. Healing-killing contlicts: medical ethics and tha daath panalty.
Hastings Cantar Report 1990; 20:12-18,

Dr Richard J Bonnie

Joha § Battle Professor of Law, Director, Institute of Law,
Psychiatry and Public Policy, University of Visginia School
of Law, 580 Massic Road, Charlottcsville, VA 22903-1749,
Usa

More than any other specialty, psychiatry is enmeshed in
conflict between the expectations of patients and society,
The role of US psychiatry in the determination and resto--
ration of competence for execution presents this conflict
in particularly stark form,

The acrimony that characterises the international debate
over this role reflects the larger failure of medical ethics
discourse _to address, in rcalistic fashion, the tension
between physicians’ obligations to their paticnts and their
socicties. To be sure, some criticism of this role stems
from opposition 1o the death penaley. But the animating,
ideas behind mosc such criticism are the Hippocratic ethic
of undivided loyalty to patients and the classic injunction,
primam non nocere.

In practice, we routinely depart from these ideals, and
traditional medical ethics offers us no guidance when we
do so [1]. Sociery maintains contradictory private and
public expectations of medicine [2]. As patients, we
expect doctors to keep faith with us in moments of medi-
cal need, and we take offense when they fail to do so. Yet
as citizens, we condition myriad rights, duries, and oppor-
tunitics upon people’s physical and mental health stacus,
and we thercby ask of medicine that it serve mul-
tiple gatekeeping functions, Employment opportunitics.
eligibility for disability benefits [3], military service
obligations [4], criminal responsibility. child custody,
access to abortion [5], and ability to make contraces are

among the matters that often hinge on medical evaluntion
and treatment.

Forensic psychiarrists carn their living by trying 1o meet
these lateer, public expectations, even when doing so
results in harm to the people they attend. Their chinical
work on death row, when competence for exceution
is at stake, poses this contradiction with singular
poignancy. But this concradiction suffuses alf of forensic
practice —and all other exercises of ¢linical judgement for
purposes other than patient care. “Thus, the controversy
over psychiatric involvement in capital punishment res-
onaces far beyond death row. In this sense, Freedman and
Halpern are on o something impaortant in identifying
a ‘crisis’ in the ethics of psychiacry.
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ruled that it was permissible for psychiatrists to engage in
competence evaluations [3]).

These conclusions are consonant with a reasoned view of
the psychiatrist's role in comperence cvaluations. After
assessing the prisoner's capacities, the psychiatrist tes-
tifics at a competence hearing regarding his or her con-
clusions. Other cvidence is heard, as well, typically from
prison guards and others who have been in contact with
the prisoner. The determination regarding the prisoner’s
competence is left to the official decision maker, usually
a judge. Taking part in this process is simply incommen-
surate with participation in execution.

Not only are such evatuations ethically permissible, but it
is the very ban that Freedman and Halpern proposc that
would create impossible cthical dilemmas for psychiatrists.
Envision a psychiatrist treating a prisoner-on death row.
The psychiatrist belicves that the prisoner is psychotic or
demented to the point where competence may be in
question. As the prisoner is withdrawn and not overtly
disruptive, no one clse scems to norice. Under the rule
proposed by Freedman and Halpern, the psychiatrist
would have to stand by siletly (because formally evaluat-
ing or testifying about a prisoner's competence would be
forbidden) and watch the incompetent prisoner go to his
death. How anybody could believe that such behavior is
cthically justifiable is incomprehensible.

What, then, lies behing efforts to elevate an infrequently
performed evaluation, agreed to be ethical by the profes-
sional groups that have studied it most closcly, to the level
of a ‘crisis’ in medical ethics? The death penalty evokes
strong feelings among both its supporters and its oppo-
nents. Understandably, many opponents will seek any
argument available to attempt to delegitimize the process.
But it is manifestly unfair to psychiatrists and to death row
prisoness themselves to use them as pawns in a game of
political posturing over the use of the death penalry,

Although it is not clear from Freedman'’s and Halpern's
picce, it should be noted that no one invoived in this
debate~not the American Medical Association, the
American Psychiatric Association, nor me-—argucs that
psychiatrists should treat persons found incompetent to
be executed so that the scntence can be carried out. That
is not at issue here. As for my views on the ethics of
forensic psychiatry as a whole, which are misstated by
Freedman and Halpern, I have addressed this issue at
lengzh elsewhere and refer the interested reader to that
discussion {4]. '

- References

1 Ford v Wainwright, 106 5.C1.2585 (1866).

2  Councllon Ethical and Judiclal Affairs: Report 6-4-95, Physician particips-
tion In capital punishment; evaluations of ‘prisoner competence fo be
axscuted: treatmen{ {0 reslore compelence lo be executed. American
‘Medical Association; 1985.
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second is to evaluate the effects of the derangement of
the patient’s mind on the offence being judged.

"T'wo recent cases in Spain help to clarify these points. In
both there was an absence of mental disorders but psy-
chiatrists were called to study the accused. In the first,
one of a group of adolescents playing a game called *role’
brutally killed a sweeper in the early hours of the morning,.
The game involves the adoption of the role of different
people during a normal day and this group adopted the
role of ‘vigilantes’ or ‘racial cleaners’ liberating socicty
from weak, old and foreign people. After a few failed
attempts the group found the sweeper, aged, fat, and
pethaps ugly looking, at night. During the trial there was
a struggle between the psychologists and psychiatrists.
The latter were unable to bring forward their argument as
none of those invalved in the crime, particularly the
leader, fulfilled criteria for any psychiatric diagnosis. The
psychologists, without the burden of having to provide
a psychiatric diagnosis, were much more able to make
a description of the personality of the accused and to
suggest that they should be considered fully responsible.
The psychiatrists, who were appointed by relatives of the
accused, supported the nation that the accused were not
responsible for their acrions based on weak diagnostic
formulations. In fact, they were trying an insanity defence
without insanity being present. Here the pressures came
not from the judicial system itself, but from one of the
partics involved.

The other case, in which I participated along with another
professor of psychiatry, involved a former head of the
police forces in Spain who was accused of corruption and
other similar offences. The image of this man in the press
and the descriptions by his colleagues in che government
as well as his own political party described him as being
full of evil and as a psychopath or .menrally abnormal
person. The study of this person revealed no psychiacric
disease and produced a detailed description of his person-
ality and circumstances. The trial is ongoing, but the
expert-report was able to change the public perception of
the accused. Removal of the stigma of mental illness
also releases mental patients from the stigma of other
social facrors,

The lesson from Freedman's and Halpern's papc[:'-r is that
apsychiatrist should, in any circumstance, behave as a psy-
chiatrist and only as a psychiatrist. A thorough reading of
the Declaration of Madrid makes the task of psychiatrists
more demanding even in circumstances not as SXLeme a3
those deseribed by Freedman and Halpern.

Professor Juan J Lépez-Ibor
Presidént-clect of the World Psychiatric Association,
Lapez-Ibor Clinic, Nueva Zelanda 44, E-28035 Madrid, Spain
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Navy threatened to quit
GTMO over 'abuse’

By Pamela Hess
Pentagan correspondent

Washington, DC, Mar. 16 (UPI) -- The
Navy's Criminal Investigative Service
threatened to abandon the Guantanamo Ba)
jall interrogation operatlon because of the
abuse of some detalnees in late 2002 and
helped farce the Pentagon to undertake a
review of the Interrogation techniques
approved by U.S, Defense Secretary Donald
Rumsfeld, according to a classified Defense
Department report.

The Navy's top lawyer warned the
Pentagon's general counsel In December
2002 that some Interroaatlon techniques
used by intelligence personnel agalnst
prisaners held at the Cuban island jall were
"unlawful and unworthy of the mllitary
services," according ta the report, excerpts
of which were read aloud by Sen. Cari Levin,

. D-Mich., at a Senate Armad Services
Committee hearing Tuesday.

The account in the classified report prepared
by Vice Adm. Albert Church differs from the
Pentagon's explanatlon last year as to how

. the review of Interrogation technigues came

i about.

According to a memo prepared by Navy
General Counsel Alberto G. Mora for the
Church Investigation, the head of the Navy
Criminal Investigation Service came to him
In Decembar 2002 with very serious
cancerns about the treatment of datainees.
NCIS Director David Brant told Mora that
one or more detalneas were "being
subjected to physical abuse and degrading -
treatment," Levin said, quoting from the
Church report. ‘

3/17/2005
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On advice of the DOD General Counsel
Willlam Haynes, Rumsfeld approved all but
three of the new techniques, according to
Pentagon documents and spokesman Larry
DiRita at a meeting with reporters an May

Memas leaked to the media and released
under a Freedam of Informatlon Act request
detalled the request. It was broken Inte
three categories, Category 1 included
permission to yell at and decelve a detainee
into thinking he is belng interrogated by an
official of another country with a reputatlon
for harsh treatment of detainees.

Category 2 requested use of "strass
positions” like standing for up to four hours
and faisifled documents and reports to
decelve the detainee as well as soljtary
conflnemant for up to 30 days, with
addltlonat confinement possible If the
commanding genera! approved It. It aiso
requested sensory deprivation, hooding,
removal of ¢clothing, forced shaving and
using detainee phobias like the fear of dogs
to induce stress.

Category 3 requested permission to use
scenarios that would convinge the detainee
that death or severely painful consequences
are imminent for him and his family,
exposure to cold weather or water {with
medical monitoring), and the use of a wet
town and dripping water to Induce the
misperception of suffocation. It also
requested permission to use "miid, non-
injurious physical contact such as grabbing,
poking in the chest with a finger and tight
pushing.".

On Dec. 2, Rumsfeld appraved all of
category 1 and 2, and only the mlid-rion-
Injurlous contact request in category 3.
Between Dec. 2 and January 15, many of
those techniques were used.

3/17/2005
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A defense officlal told UPI Wednesday it is
unlikely DiRita or maost peaple werking the
interrogation issue In the office of the
Secratary of Defénse were even aware of
the NCIS or Navy general counsel's
objections untii the Church raport was
released, They were only made known to
the DOD general counsel In December or
January, which cenvinced Haynes to advise

Rumsfaid to rescind the Interragation policy
while the working group was convened.

The NCIS was, apparently, mollifled by the
working group process and ultimate policy
issued on April 16.

"They dldn't leave. They've been there doing
their thing," the defense officlal said.

The working group deliberations were not
without conflict, and defense officials
acknowledge that not everyone is satisfied
with the outcome.

During the subsequent three-month jong
deliberation of the working group on
detainee Interrogatlion, the milltary service
jawyers knoewn as judge advocates general
voiced ohjections to the White House
declsion that the prisoners captured in the
Afghan war be exempt from Geneva
Convention protectlons. They were
overruled by the DOD general counsel.

The working group produced a list of 35
suggested interrogation technigues.
Rumsfeld accepted 24 of them, 17 of which
were already part of standard Army
doctrine. Nearly all the category 2 and 3
technigues were dropped.

Rumsfeld accepted the addition of the "Mutt
and Jeff" technique, which had been In the
Army's fleld manual for [nterrogation in
1887, 1t Is more cormmonly Known as the
good cop-bad cop technique.

3/17/2005
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http://www.icrc.org/W eb/Eng/siteeng0.nsf/htmlall/66FGEL ?OpenDocument&style=custo_...

US detention related to the events of 11 September 2001 and its aftermath - the role of the...
E . ' Document printed from the website of the ICRC.
lgﬂm% URL: http://www.icrc.arg/Web/Eng/siteeng0.nsf/html/66FGEL

ICI_:{C International Committee of the Red Cross
5-11-2004 Operational update

US detention related to the events of 11 September 2001
and its aftermath - the role of the ICRC

The article explains the purpose of the ICRC visits and its procedures, and outlines its concerns,
inciuding the fate of people held at undisclosed locations.

The terrible events of 11 September 2001 shocked the world including the ICRC, which immediately
condemned the attacks on the United States (see Press release, 11 September 2001).

The ICRC recognises the significant challenge the United States and other countries face in
defending their citizens against terrorist attacks. Nevertheless, there are serious divergences of
opinion about the relevant laws which apply to the US government's response to terrorism. The
ICRC is especially concerned about the fact that the US detains an unknown number of people
outside any legal framework.

Many of those captured in the context of the so-calied War on Terror are being held at US detention
facilities in Bagram and Kandahar in Afghanistan and in Guantanamo Bay, Cuba. A small number of
persons are furthermore detained in Charleston, USA. According to public statements by official US
sources, a number of detainees are also being held incommunicado at undisclosed locations.

The ICRC has been visiting detainees in Bagra'm and Kandahar, Guantanamo Bay, and in
Charleston. The ICRC has also repeatedly appealed to the American authorities for access to people
detained in undisclosed locations.

Page 1 of 5

| ICRC in Bagram, Afghanistan

The ICRC has been visiting detainees at the US-run Bagram military airbase since January 2002.
Most of them are Afghans captured by the US-led coalition in Southern and Eastern Afghanistan.
As of October 2004, around 300 detainees were being held at Bagram. Since the beginning of
2004, just over 1,400 Red Cross Messages have been exchanged between detainees and their
families.

ICRC in Kandahar, Afghanistan

The ICRC visited the US detention facility in Kandahar from December 2001 when it opened until
its closure in June 2002. The institution requested renewed access to the facility in early June,
when it resumed its functions. The first ICRC visit to Kandahar detention facility took place in late
June 2004. Visits are'being made on a regular basis to arcund 250 detalnees. To date some 150
Red Cross Messages have been exchanged between detainees and their families.

ICRC in Guantanamo Bay, Cuba

The ICRC has been visiting detainees held at Guantanamo Bay, Cuba since January 2002. There
are currently about 550 detainees from roughly 40 countries speaking about 17 different
languages. As of October 2004, the ICRC had facilitated the exchange of nearly 10,000 Red Cross
messages between the detainees and their families.

3/28/2005
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) The ICRC regularly discusses its findings concerning Bagram, Kandahar and Guantanamo Bay with

’ the military authorities in the camps as well as with the appropriate US representatives in Kabul and
O Washington. While the ICRC has felt compelled to make some of its concerns public, notably

- regarding the legal status of the detainees, the primary channel for addressing issues related to
( ) detention remains its direct and confidential dialogue with the US authorities.

Confidentiality. Why?

Wherever the ICRC visits places of detention, its findings and observations about the conditions of
detention and the treatment of detainees are discussed directly and confidentially with the
authorities in charge. Bagram, Kandahar and Guantanamo Bay are no exceptions. The ICRC's lack
of public comment on the conditions of detention and the treatment of detainees must therefore not

- be interpreted to mean that it has no concerns.

O Confidentiality is-an important working too! for the ICRC in order to preserve the exclusively

~») humanitarian and neutral nature of its work. The purpose of this policy is to ensure that the ICRC

( obtains and, importantly, maintains, access to tens of thousands of detainees around the world held
(3 ‘ in highly sensitive situations of armed conflict or other situations of violence,

(/) The ICRC is also concerned that any information it divulges about its findings could easily be

exploited for political gain.

Red Cross messages

)
('“) For most detainees in Bagram, Kandahar and Guantanamo Bay and their families, Red Cross
o messages are the only means of maintaining regular contact. As the feeling of isolation and
() : uncertainty about their future has increased among the detalnees, particularly in Bagram and
Guantanamo Bay, these messages have become more and more valuable for them and their
(J) families. Red Cross messages are strictly intended for the exchange of personal and family news
C) and are routinely censored by the US authorities. This corresponds to standard worldwide practice

( ) wherever the ICRC visits places of detention.

The Red Cross message service for detainees and their families is a major logistical exercise,

(J involving a number of ICRC delegations worldwide, as well as national Red Cross and Red Crescent
(' ) societies in the detainees' home countries. Every message is delivered by hand to the detainees and
~ their families. The logistics involved and the censorship of the messages by authorities can

( 3 - unfortunately slow down the process. '

(L

Juveniles at Guantanamo Bay

The ICRC believes that the US continues to detain two juveniles i.e. detainees under 18 years of age
at Guantanamo Bay. International law recognjses that juveniles in detention have special needs and
must therefore be treated differently from adults.

cccec

Military Commissions for Guantanamo Bay detainees

)
U The US has publicly announced its plans to set up military commissions to try at least some of the
) detainees at Guantanamo Bay.
L/ :

International Humanitarian Law provides for the prosecution of people suspected of having
U . committed war crimes or any other ¢riminal offence. It requires that the individuals concerned be
) afforded essential judicial guarantees. These include the presumption of innocence, the right to be
4 tried by an impartial and independent tribunal, the right to qualified legal counsel and the exclusion
U of any evidence obtained as a result of torture or other cruel, inhuman or degrading treatment,
»
J

http://www.icrc.org/Web/Eng/siteeng0.nsf/htmlal/66FGEL?OpenDocument&style=custo_... 3/28/2005

C
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{*ﬁ liberty. However, since the detainees, particularly in Guantanamo Bay, have been subjected to
: unusually long periods of interrogation, the ICRC closely monitors the impact this has on them. Any
interrogation has to be conducted in accordance with basic humanitarian standards.

e
(3 Beyond Bagram, Kandahar and Guantanamo Bay, the ICRC is increasingly concerned about the fate
(\ of an unknown number of people captured as part of the so-called global war on terror and held in
g undisclosed locations. For the ICRC, obtaining information on these detainees and access to them is
(P) an important humanitarian priority and a logical continuation of its current detention work in
) Afghanistan and Guantanamo Bay. Dialogue continues with the US authorities to resolve this issue,
O
O

To find out more about the ICRC's detention work in Irag see operational update of 31 May 2004

(5 Copyright © 2005 International Committee of the Red Cross ' 5-11-2004
) Section: The ICRC worldwide > The Americas > United States -
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In Service of Two Masters: The Eth1cal—h=,gal Dilemma
Faced by M111tary Psychologlsts

Timothy B, Jeﬁ‘re
University of Nebraska Medxcal Ccntcr
Omaha, Nebraska

- Robert J. Rankin :
Academy of Behavioral Medicine and Health Psychology
El Paso, Texas

Louise K. Jeffrey
University of Nebraska Mcdlcal Center
Omaha, Nebraska

Military clinical psychologists may find themselves caught between apparently contradictory re-
quiremenis of the Department of Defense (DOD) and the American Psychological Association
(APA). Two cases involving confidentiality are presented for illustration: Case 1—an active-duty
Army officer was referred for psychological consultation after expressing suicidal ideation at the
work site; Case 2—a self-referred long-term psychotherapy patient reported havmg been sexually
assaulted by a DOD physician. This article discusses and analyzes these cases, raises issues and
dilemmas presented by the demands of DOD and APA, and presents recommendations,

Confidentiality of communication between patients and De-
partment of Defense {DOD) health care providers is protected
by agency directives (eg., DOD, 1975) and Army, Navy, and Air
Force regulations (cg., Department of the Army [DA], 1987).
Although federal statutes, DOD directives, and service regula-
tions are written 50 as to respect the privacy of individuals, they
also mandate access to confidential material by federal employ-
ees with a “need for the record in the performance of their
duties” (DA, 1982, 1985a; DOD, 1975). Consumer consent js
not required for such a release. .

Military psychologists must follow DOD directives while ad-
hering to thestandards, principles, and guidelines of the Ameri-
can Psychological Asscciation (AFA). Often these psychologists
have little opportunity to influgnce the rules and regulations of
the DOD. As a consequence, practices regarding patient confi-
dentiality that are acceptable as defined by military regulations
sometimes conflict with standards of the APA. This article
presents two such cases (with disguised identifying informa-
tion) in an attempt tosensitize military clinical—counseling psy-
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pital, Unliversity of Nebraska Medical Center.
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chologists to areas of conflict so as to minimize any untoward
effects and enhance the management of similar cases in the
future,

Casel

The patient, a 32-year-old Army officer, was referred on an
“emergency” basis by the patient's supervisor for a psychologi-
cal evaluation. The supervisor expressed concern regarding the
officer’s potential for suicide. Earier in the day the officer in
question had expressed vague suicidal ideation to a peerat the
work site. This statement had been interpreted as a reflection of
feelings of despondency and was reported to the section super-
visor.

The patient refused to complete the clinic’s intake paperwork
and requested that the psychologist not maintain a clinical case
file (patient record) because of concerns regarding the poten-
tially adverse impact of a psychological evaluation on one's
military career. The psychologist explained that service regula-
tions mandated documentation of the content of the evaluation
but failed to document this advisernent in the patient’s clinical
case file. After determining that the patient was not an immedi-
ate danger to selfand could be heiped by counseling, the patient
was given the option of seeing 2 civilian psychologist as an
alternative offering greater confidentiality. The patient de-
clined because of financial concerns and entered into a thera-
peutic relationship with the military psychologist. The patient
was secn for eight 1-hr sessions of short-term, crisis-oriented
therapy, after which the psychologist was transferred to an over-
seas duty assignment. The case was discussed with the psycholo-
gist’s supervisor to ensure understanding of the essential issuas
and to coordinate follow-up treatment.

After the psychologist's transfer, the patient’s supervisor sent
a written request to the elinic asking for information on the
evaluation and consultation. The supervisor specificaily
wanted to know whether the officer should be permitted to
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viewed the psychologist as having failed to properly manage the
dual demands of APA and DOD, Military psychologists will be
well served to remember this,

This case demoastrates the importance of patient advise-
ment of limits of confidentiality and careful documentation of
such in patient charts. In a referral situation such as Is described

" in this case, it is highly probable that q supervisor will exercise
“need to know” rights and ask for a psychological report. In
such reférral sifuations it is especially important for psycholo-
gists to have pi”tient.g routinely sign release of information state-
ments and informed-consent documents that specifically out-
line limits o‘{ confidentiality that apply to the setting.

A

Case 2

The patient, 2 32-year-old spouseofa career soldier, had been
followed in individual end group therapy by psychologists in
the hospital for several years, The patient had a long history of
psychological difficulties, with several brief’ hospitalizations,
and had been diagnosed with borderline personality disorder..
Polydrug abuse and multiple sexual involvements had been
longstanding problems, As a result of 3 years of continuing

. therapy at the hospitai, the quality of the patient's work and

interpersonal relationships had improved, One day, the patient
reported to the clinic in an agitated state and claimed to have
been sexually assaulted by a physician during a treatment pro-
cedure. The patient stated that the incident had occurred in a
ptivate examination room. The patient expressed feclings of
anger and confusion, an inability to relax or sleep, and de-
scribed abuse of drugs {chlordiazepoxide {Librium] and alco-
hol) to deal with the emotional distress. The patient was tearful,
verbalized feelings of embarmassment and humiliation, avoided
eye contact, exhibited hypervigilance and increased ircitability,
and expressed suicidal ideation, Crisis intervention was initi-
ated, 2nd a no-suicide contract was negotiated. The patient did
not want to file charges against the accused physician and in-
sisted that the psychologist maintain confidentiality,

Several weeks later, the patient arrived at a psychotherapy
appointment with droopy eyes, slurred speech, and a wavering
gait, and expressed severs self-deprecatory thoughts. In the psy-
chologist’s opinion, the patient had become a danger to self
bécause of expressed suicidal ideation and admission to having
ingested an excess of aicohol and Librium, The patient was
asked to remain in the clinic for several hours to monitor respi-
ration and alertness. The patient was then released fwith per-
mission) to the custody of the spouse, who agreed to remain
with the patient until a follow-up appointment the next day. (In
Felrospect, it may have been more appropriate to insist that the
Patient undergo an emergency drug screen for toxicity to ensure
Physical safety)

The case was presented to the departmentat Quality Assur-
ance (QA) Committee as an issue of “adverse reaction to psy-
chotropic drugs—overmedication” The patient had received in
excess of 250 tablets of Librium by prescription from the al-
leged assailant in a span of less than 3 weeks, This breach of
confidentiality was discussed with the patient as a duty to pro-
tect from a fsture untoward effect caused by medication-alco-
hol interaction and asa quality assurance mandatory reporting

requirement. When learning of this QA issue, the hospital com-

mander initiated an official investigation. The appointed inves-

tigating officer confiscated the patient's psychological clinical

case file without consulting the psychologist health care pro-

vider. This occurred when the investigating officer, a senior

. member of the medical staff, entered the clinic during other

than normal duty hours ang directed the duty clerk to release

the record. The contents of the record were immediately

brought to the attention of command and many others with a .
“need to know™ (g, military lawyers and administrative staff).
The investigating officer interviewed the patient, who was
quite distressed and ultimately revealed sll that had happened
sexually with the alleged assailant, When confronted with the
charges by the investigating officer, the assailant admitted to all

. allegations. :

The patient expressed concern that confidentiality had been
breached and that his or her personal history had become part
of an investigative record, The patient retained a lawyer-and
threatened the psychologist with legal action or an ethics com-
plaint filed with the APA or both,

The hospital commander saw the psychologists actions as
misguided by APA principles and guidelines. The commander
felt that the psychologist had conspired with the patient in fail-
ing to report a serious crime, Concealing a crime could, in
itself, be interpreted as a violation of military law. The cor-
mander believed that reporting the atleged criminal action was
more important than ‘protecting patient confidentiality,

Discussion

The Ethical Principles of Psychologists direct that every ef-
fort be “made to avoid undue invasion of privacy” {APA,1990a,
P- 393) and that psychologists “have a primary obligation to
respect the confidentiality of information obtained” from pa-
tients (APA; 1990b, p, 392). According to the Speciality Guide-
lines for the Delivery of Services, providers are to be “contin-
ually sensitive to the issue of confidentiality of information™
(APA; 1981, p. 646). To have revealed the alleged sexual abuse
without the express written consent of the patient wounld have
violated these principles. While presenting the alleged sexual
abuse, the patient insisted that the psychologist maintain confi-
dentiality because the patient did not want to suffer additional

hurt and embarrassment by going public with information
about the assault. The psychologist attempted to obtain per-

mission from the patient {o breach confidentiality, but the pa-

tient refused to grant it; the psychologist was thereby duty

bound to respect the patient's confidentiality. Siegel (1976) has

‘provided support for this position, as havcothcrscnior-psychol— )
ogists (Pope & Bajt, 1988). Research on psychological treat-

ment (advocacy) for victims of rape also provides support for

such action (Burgess & Holmstrom, 1979).

When the patient presented to the clinic in a toxic state, the
psychologist was required to report this to the QA committee in
accordance with hospital policy. This required execution of a
breach of confidentiality by informing the QA Committee_ ofa
risk management problem (adverse reaction to psychotropic
drugs—overmedication). Hospital QA peer review and related
activities are recognized and accepted processes for reviewing
the efficacy of clinical practices. Although they purport to re-
spect patient confidentiality, such may not be the case (Sisgler,
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4 goes on to ask each state to declare all acts of torture offenses under its
criminal faw. _ _

But despite the fact that torture is a crime under the U.N. Convention
and other relevant intemational frameworks, and is similarly defined in
the national legal codes of many of the UN.’s member states, it is a
practice that is widespread throughout the world. If ariything, the
incidence of torture appears to be on the rise. An Amnesty International
document issued in 1991 reported the use of torture in 96 states—
including, no doubt, many states that have ratified the U.N. Convention
and whose own national legal codes may even include provisions against
torture. A U.S. State Department report for the same year suggested that
60 countries practiced torture systematically, as a matter of policy;
sporadic torture was registered in 28 countries and allegations of torture
occurred in an additional 9 countries.

Torture as a Crime of Obedience

Some of the instances of torture that occur in one or another state -
constitute “ordinary" crimes—that is, crimes committed in violation of the
expectations and instructions of authority. Torture would be an ordinary
crime in this sense if it were carried out by individual officials at their
own initiative and in disregard of the policies and orders under which
they function. Similarly, officials could be charged with torture as an
ordinary crime if they used means of pressure in excess of what was
legally permitted. For example, the report of the Landau Comnmission,
appointed by the Israeli government to investigate the practices of the
General Security Service, concluded that a certain amount of pressure
was permissible in security-related interrogations, that “the means of
pressure should principally take the form of non-violent psychological
pressure,” but that “"the exertion of a moderate measure of physical
pressure” may be necessary when the psychological techniques "do not
attain their purpose. The Landau Report goes.on to propose strict
guidelines for permissible pressure. The line between "moderate physical
pressure” and torture (and indeed between permissible and excessive
psychological pressure) is hard to draw and the attempt to inake such
distinctions invites abuse. Still, insofar as there are guidelines, there is a
basis for accusing officials of committing torture as an ordinary crime
when they act in violation of these guidelines. Indeed, there have bedn
some cases-—including cases in Israel—in which officials have been tried
and convicted for acts of torture that they committed at their own
initiative or in excess of legally permitted limits. Trials of individuals for
engaging in torture in their official positions are rare and punishinents
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responsibility by reference to superior orders, claiming that they are just
cogs in the machine who are not in a position to set policy and are
simply doing what they are told to do. Superiors are often able to deny
responsibility because they are various steps removed from the actual
acts of torture themselves. They may claim that the initiative was taken
at a lower level of the hierarchy, that they had no idea that torture was
taking place, that they did not order or condone torture, that their
instructions were misunderstood or misinterpreted or inaccurately
communicated across the hierarchy. Higher-level superiors may in fact
not have issued specific orders to engage in torture, but they are the ones
who formulate the policies, create the atmosphere, and establish the
framework within which officials at intermediate levels of the hierarchy
translate general policy directives into specific acts of torture. It has
proven particularly difficult, however, to establish causal links between
the general atmosphere and policy directives conveyed by the top
leadership and the practices designed and carried out at lower levels of
the hierarchy.

The denials of responsibility for crimes of obedience by both superiors
(on the grounds that they were not the ones who committed the action)
and subordinates (on the grounds that they were not the ones who
decided on the action) often cancel each other, with the unfortunate result
that no one is held responsible: Responsibility for such actions tends to
be entirely lost. The question, however, is not “who is responsible?"—the
actor or the authority—but “who is responsible for what?" When the
question is framed that way, it becomes clear that both ought to be held
responsible. The actors—the torturers themselves—are properly held
responsible for the actions they perform and the harm they cause, even
if they are acting under superior orders. Since the adoption of the
Nuremberg Principles after World War II which have been incorporated
into the military codes of all Western states, superior arders cannot be .
used as an absolute defense for criminal actions on the part of
subordinates. The U.N. Convention against Torture specifically applies
this principle to torturers in the clause, cited above, that “an order from
a superior officer or a public authority may not be invoked as a
justification of torture.” Subordinates have the obligation to evaluate the:
legality of orders and to disobey those orders that they know or should.
have known to be illegal.. -

Superiors, for their part, have the obligation to consider the
consequences of the policies they set and to oversee the ways in which
those policies are translated into specific orders and actions as they move
down the ladder. The authorities’ obligation of oversight makes the
defense of ignorance of or lack of control over the actions of subordinates -
generally unacceptable since they are expected to know and to control
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In making this observation, I am not endorsing the view that anyone
could become a torturer. Some cite the well-known obedience
experiments by Stanley Milgram® as evidence that any ordinary person

could be brought into a psychologist's laboratory and, under the.

appropriate circumstances, converted into a torturer and potential killer.
Subjects in this research were led to believe that they were participating
in a learning experiment and asked to deliver electric shocks to another
subject whenever he made an error in a word association task. In fact
this other "subject" was an actor working with the experimenter and was
not connected to the shock apparatus. The experimenter instructed the

subjects to continue delivering shocks to the "learner” even after he began

to cry out in pain, demanded to be released, and eventually stopped
responding altogether, and to increase the level of the shock beyond a
point that subjects were led to believe was severe and dangerous.
Milgram found, in his standard experimental condition, that some 65%
of the subjects went all the way in obeying the experimenter’s
instructions, although many of them displayed great distress as they
carried out the task. This level of obedience is disturbingly high and 1
take these findings very seriously; I use them extensively in my teaching
and writing. They suggest that a situation can be structured so
powerfully that ordinary people can be induced to engage in acts that
inflict severe pain and suffering on another and may cause him injury
and conceivably even death, simply because an experiment in which they
agreed to participate ostensibly requires them to do so. Yet, the obedience
experiments do not provide evidence that anyone could be turmed into a
torturer. Those who cite them to that effect forget that some 35% of the
subjects—a sizable minority—refused to obey the - experimenter’s
instructions. .

. Thus, Milgram'’s findings are consistent with the view that individuals

differ in their propensity to engage in torture. I assume that not everyone"

can be turned into a torturer, and certainly that not everyone can be
induced to become a torturer with the same degree of ease and to engage
in torture with the same degree of enthusiasm. But it does seem clear that
one does not have to be a sadist, or a psychopath, or a paranoid
psychotic in order to become a torturer. Moreover, the individual

differences that account for readiness to engage in torture are probably -

related as much to people’s orientation toward authority® as they are to
their propensity toward aggression or their sense of compassion.
Turning to cultural differences, once again I feel certain that they play
an important role, particularly if we focus on political culture. Thus, Berto
Jongman' shows that human rights violations, including torture, are
much more likely to occur in non-democratic societies than they are in
democratic societies: In 1990, torture was reported in 84% of countries
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level, the central question is: What are the structural and situational
conditions that make torture necessary as an instrument of policy in the
eyes of the relevant authorities? At the micro-level, the question is: What
are the conditions that make torture possible for those individuals and
organizations who are asked to implement this policy?

The Use of Torture as an Instrument of Policy

The emergence or reemergence of torture as an instrument of policy
in the twentieth century is directly related to the nature of the modern
state. In particular, as Edward Peters" argues in his historical study,
torture arises from the combination of two features of the modern state:
its vast power and its enormous vulnerability to state enemies, internal
and external. The power of the modern state rests in the extent to which
it affects all aspects of the lives of its citizens and the resources that it can
mobilize to control its population. The vulnerability of the modern state
stems from the high degree of interdependence of the political, economic,
and social institutions required to run a modemn society and the resulting
ease with which social order can disintegrate and the political authorities
can lose_control when their legitimacy declines in the eyes of their
population or when they confront terrorism and insurgency. Torture

_becomies state policy when the authorities perceive an active threat to the

security of the state from internal or external sources and decide to use
the vast power at their disposal to counter that threat by repressive
means.

The recourse to repression is likely to occur in situations in which
opposition—any opposition or opposition from a particular quarter—
represents a challenge to the legitimacy of those in power and thus a
fundamental threat to their continued ability to maintain power. This
may be the case in states in which the legitimacy of the rulers rests on thé
basis of a unitary, unchallengeable ideology, political or religious, such
as Communism in China and not so long ago in the Soviet Union and its
East European allies, or Islam in Iran. It may also be the case in states
that are run by a ruling clique with an extremely narrow population

base—in socioeconomic and /or ethnic terms—but with the support ofthe .

military forces, such as Iraq and Syria, or El Salvador and other Latin
Ametican states at various times. Torture may also be used, sporadically
or even systematically, by democratic regimes (as mentioned above) that
find themselves in charge of ethnically distinct populations or
subpopulations that do not accept their rule, such as Israel in the
occupied territories or Britain in Northern Ireland.



N

0
('\
)
®
@

(”\

(J

0200022

28 ' : " Herbert C. Kelman

state claims to embody, the rule of God, the survival of Western
civilization, or the integrity of national institutions.

Second, the agents of torture are defined as a professional force with
a significant role in protecting the state against internal threats to its
security. The power of the state allows it to mobilize the necessary

- resources to establish a torture apparatus. A central component of that

mobilization process is the recruitment of a cadre of torture practitioners
through the development of what is in effect an organized profession—a
profession that is wholly owned by the state, that operates within the
state’s internal security framework, and that is dedicated to the service
and protection of the state.

" Third, the targets of torture are defined as enemies of the state who
constitute serious threats to the state’s security and survival. For that, as
well as for other reasons, such as their ethnicity or ideology, they are
placed outside the protection of the state. In the modern state, individual
rights in effect derive from the state. Thus, to be excluded from the
state—to be denied the rights of citizenship—is tantamount to becoring

a non-person vulnerable to arbitrary treatment, to torture, and ultimately
to extermination.

Social Processes Facilitating Participation in Torture

The three points at which the security concerns and power of the state
contribute to a policy of torture at the macro-level—i.e., the justification for
torture, the agents of torture, and the targets of the torture—~can be linked
to three social processes that facilitate participation in torture at the micro-
level: the processes of authorization, routinization, and dehumanization,
which 1 distinguished in my earlier analysis of sanctioned massacres and
other crimes of obedience.”® The justification of torture as.a means of
protecting the state against threats to its security helps to authorize the
practice; the development of a profession of torturers as part of the state’s
security apparatus helps to routinize the administration of torture; and the
designation of the targets of torture as enemies of the state who are -
excluded from the state’s protection helps to dehumanize the victims.

In my earlier analysis of sanctioned massacres, I have argued that, to
understand participation in massacre, it is less important to explore the
forces that push people into performing such violent acts than to explore
those forces that contribute to the weakening of moral restraints against
performing acts that people would normally find unacceptable. Within
this framewdrk, I proposed that authorization helps to define the situation
in such a way that standard moral principles do not apply. The
individual is not acting as an independent moral agent and therefore feels
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30 Herbert C. Kelman

physicians in legitimizing torture and the systéematic killing of

“undesirables" and enemies of the state is the case of the' Nazi doctors

who helped to formulate the biomedical vision underlying the Nazi
- genocidal programs. :

Another source of legitimization of torture is the legal context in -
which it often takes place. One of the common uses of torture is as an.
adjunct to judicial proceedings, where it is designed to obtain evidence
to be introduced into trials. This practice goes back to the early uses of
torture, in the Roman period and in the Middle Ages, as a central part of
the process of producing a confession, which was deemed necessary to
establish the guilt of the accused.” More generally, the justification of
torture as a necessary means of ferreting out "the truth" helps to
surround it with an aura of legitimacy.

Routinization

One important indicator and contributing factor to the routinization
of torture is the establishment of torturers as a professional group.
Professionalizing the practice of torture clearly contributes to. normalizing

- their work; it also contributes to ennobling their efforts since it conveys

the itnage of torture as a special profession dedicated to the service of the
state. Like other professionals, torturers undergo professional training to
prepare them for their roles.® Although some torturers may seek out
this occupation because of their sadistic inclinations, many are ordinary

“people who come to this work via a number of different routes. They

become “professional torturers," however, by going through a rigorous
process of training, socialization, and indoctrination. Typically, this
process includes torture resistance training, which acclimatizes them to
cruelty. ™

Another element of the professionalization of torture is that-it has
become an international enterprise. Torturers from different parts of the
world come together in international meetings in which they share

" information ‘about training procedures and torture techniques. The

similarity in the techniques of torture used across the world is startling. «
Some of this is probably due to independent discovery.and invention, but .

. much of it can be credited to professional exchange.

.The torture process itself -also shows signs of considerable
routinization. The process usually involves a series of steps, clearly
identified, and following each other in regular sequence. The different
torture techniques, as well as the different torture chambers, are typically
designated by special nares, often with a euphemistic or ironic quality.
These -names are not s6 much designed to hide the reality of what is
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they are guilty never arises. The whole torture apparatus operates on the
assumption that those who are brought in for torture are guerrillas,
insurgents, or terrorists who have committed and/or were about to
comumit dangerous crimes against the state, Thus, torture is designed only
to punish the guilty, to warn their accomplices, and most importantly to
elicit the truth from them. Indeed, torture is often justified on the
grounds that it is the only way to elicit information necessary for the
protection of the state and its citizens, such as information about the -
identity and whereabouts of terrorist leaders or about planned terrorist
operations that the torture victims are presuried to have in their
possession. _ :

A contributing factor to the dehumanization of torture victims is the
fact that they are often outside the ethnic or religious community of the
torturers and of the dominant sector of the society, as has been the case,

-among many others, for Kurds in Iraq, for Bahais in Iran, for Palestinians

in Kuwait and in the Israeli-occupied territories, for Irish Catholics in
Northern Ireland, or for Bosnian Muslims in the former Yugoslavia. In
many cases, the victims’ ethnic or religious identity is itself the primary
reason for their vulnerability to torture. In other cases, ethnic or religious
identity is a factor in dissent or insurgency. In all cases, it facilitates
exclusion and dehumanization, thus remov'ing one of the constraints
against torture and other serious violations of human rights,

Conclusion

The present analysis suggests several conditions under which torture
becomes an instrument of state policy and the authority structure of the
state is fully utilized to implement that policy. First, there is the
perception by state authorities that the security of the state is under
severe threat. At the macro-level, such a perception can justify. torture
while, at the micro-leve), it may contribute to its authorization. Second,
there is the existence of an elaborate and powerful apparatus charged
with protecting the security of the state. At the macro-level, this may lead
to the recruitment and training of professional torturers as part of that
apparatus. At the micro-level, it can contribute to thé routinization of
torture. Finally, there is the existence of disaffected’ ethnic, religious,
political, or other groups within or under the control of the state that do
not enjoy full citizenship rights. At the macro-level, this may lead to their
designation as enemies of the state and, consequently, as appropriate
targets for torture. At the micro-level, this can result in their
dehumanization. These conditions and hence the propensity for torture
are endemic to the autocratic security state. Part of the answer to torture
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Physicians' Obligation to Speak Out for Prisoners' Health
by Daryl Matthews, MD

As this is written, military review hearings at the US detention
center at Guanténamo Bay, Cuba, are under way to determine
whether any of the individual detainees has been wrongly
classified as an “iliegal combatant” by the Department of
Defense, and is, thus, eligible for repatriation. The men facing
these hearings have been held, often in solitary confinement, for
up to 2%2 years and have not had access to legal counsel. It
appears from news reports that 4 majority of detainees are

+ refusing to participate in the hearings,

On the face of it, this would seem altogether itrational. Some
detainees may be released as a result of the military review
hearings, so there would appear to be no downside to
participating. Only a few detainees currently face charges that
will result in their being tried before military commissions, so
those refusing the military review hearing process may still be
held indefinitely without trial. And these review hearings are not
the habeas corpus proceedings mandated by the US Supreme
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geographic boundaries, and political divides” [4].

The declaration calls upon us to “respect the dignity of every
individual” and to “refrain from supporting or committing
crimes against humanity and condemn all such acts.” We are
also asked to “advocate for . . . political changes that ameliorate

_suffering and contribute to human well-being” {4].

“The global political changes that might be made in service of

these goals are limitless and many would be difficult or _
impossible to achieve. However, in the area of US treatment of
alleged “iliegal combatants,” change may be possible. The

‘Department of Defense has yielded to political pressure in many

ways as it has gradually altered the military commission rules,
released groups of detainees from particular nations, introduced
a review hearings procedure, and opened Guantinamo itself to
journalistic scrutiny. '

Medical and mental health professionals are in a unique position
to advocate for humane conditions of detention, fair legal
processes, adequate psychiatric care, and appropriate psycho-
legal evaluations. The Guantanamo detainees, exposed to a host
of potential mental health risks, are hidden from professional
and public scrutiny to an extent unparalleled by a correctional
population in recent US history. Professional societies have
avoided the controversies posed by the Guantidnamo detentions;
only human rights organizations have come forward to express
concern about the detainees' mental health: The International
Committee of the Red Cross, Amnesty International, Human
Rights Watch, and Physicians for Human Rights, to name a few.
Perhaps our professions are so silent because we have become
accustomed to maintaining silence about the massive human
rights violations so prevalent in US jails and prisons (5).
However, public examination and discussion of the Guantdnamo
situation may also help us take a clearer look at our
responsibilities at home.
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Abu Ghraib: its legacy for military medicine

Steven H. Miles ’

The complicity of US military medical personnel during
abuses of detainees in Irag, Afghanistan, and
Guantanamo- Bay is of great importance to human rights,
medical ethics, and military medicine. Govemnment
documents show that the US military medical system
failed to protect detainees’ human rights, sometimes
collaborated with interrogators or abusive guards, and
failed to properly report injuries or deaths caused by
beatings." An inquiry into the behaviour of medical
personnel in places such as Abu Ghraib could lead to
valuable reforms within military medicine.

The policies ‘ .

As the Bush administration planned to retaliate against
al-Qaeda’s terrorist attacks on the USA, it was réluctant to
accept that the Geneva Convention Relative to the
Treatment of Prisoners of War would apply to al-Qaeda
detainees.™ In January, 2002, a memorandum from the
US Department of Justice to the Department of Defense
concluded that since al-Qaeda was not a national signatory
to international conventions and treaties, these obligations
did not apply.* It also concluded that the Convention did
not apply to Taliban detainees because al-Qaeda's
influence over Afghanistan’'s government meant that it
could not be a party to treaties. In February, 2002, the US
president signed an executive order stating that although
the Geneva Conventions did not apply to al-Qaeda or
Taliban detainees, “our nation . . . will continue to be a
strong supporter of ‘Geneva and its principles . . . the
United States Armed Forces shall continue to treat

' detainees humanely and, to the extent appropriate and

consistent with military necessity in a manner consistent
with the principles of Geneva.” This phrasing
subordinates US compliance to the Geneva Convention to
undefined “military necessity.”

An August, 2002 Justice Department memorandum to
the President and a March, 2003 Defense Department
Working Group distinguished cruel, inhumane, or
degrading treatment, which could be permitted in US
military detention centres, from torture, which was
ordinarily banned except when the President set aside the

- US commitment to the Convention in exercising his

discretionary war-making powers.’” These memoranda
semantically analysed the words "harm™ or “profound
disruption of the personality” in legal definitions of torture
without grounding the terms on references to research
showing the prevalence, severity, or duration of harm
from abusing detainees.®" Also, the memoranda do not
distinguish between coercive interrogation involving
soldiers from those employing medical personnel or
expertise. For example, both decuments excuse the use of
drugs during interrogation.” Neither document mentions
medical ethics codes or the history of medical or

www.theiancet.com Vol 364 August 21, 2004
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psychiatric complicity with torture or inhumane
treatment, ®na

In late 2002, the Secretary of Defense approved
“Counter Resistance Techniques” including nudity,
isolation, and exploiting fear of dogs for interrogating al-
Qaeda suspects at Guantanamo.* In April, he revised
those techniques and advised those devising interrogation
plans to give consideration to the view of other countries
that some of the authorised techniques such as threats,
insults, or intimidation viclate the Geneva Convention.
He added, “Nothing in this memorandum in any way
restricts your existing authority to maintain good order
and discipline among detainees.™ . _

The Interrogation Rules of Engagement posted at Abu
Ghraib stated: “[Interrogation] Approaches must always
be humane . . . Detainees will NEVER be touched in a
malicious or unwanted manner . . , the Geneva Conven-
tons apply.™ These rules were imported from the US
operation in Afghanistan and echoed the 2003 memo by
the Secretary of Defense. They stated: “Wounded or
medically burdened detainees must be medically cleared
prior to interrogation” and approved “Dietary mani-
pulation (menitored by med)” for interrogation.'* Defense
Department memoranda define the latter as substituting
hot meals to cold field rations rather than food deprivation
but there are credible reports of food deprivation “*

Rights were not granted to
include thisimage in
electronic media. Please refer to
the printed journal,

Detainee at Abu Ghraib awaits medical attention fram US military medics
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The legacy
Pentagon officials offer many reasons for these abuses
including poor training, understaffing, overcrowding of
detainees and military personnel, anti-Islamic prejudice,
racisin, pressure to procure intelligence, a few criminally-
inclined guards, the stess of war, and uncertain lengths of
deployment.*'*7 Fundamentally however, the stage for
these offences was set by policies that were jax or
permissive with regard to human rights abuses, and a
military command that was inattentive to human rights.
Legal arguments as to whether detainees were prisoners
of war, soldiers, enemy combatants, terrorists, citizens-ofa
failed state, insurgents, or criminals miss an essential
point. The US has signed or emacted numerous
instruments including the UN Universal Declaration of
Human Rights,® the UN Body of Principles for the

Protection of All Persons under Any Form of Detentionor

Imprisonment,* UN Standard Minimum Rules for the
Treatment of Prisoners,* the Convention Against Torture
and Other Cruel, Inhuman, or Degrading Treatment or
Punishment,” and US military internment and inter-
rogation policies,*™ collectively containing mandatory and
voluntary standards barring US armed forces from
practicing torture or degrading treatments of all persons.

For example, the Universal Declaration of Human
Rights states: “No one shall be subjected to tarture or to
cruel, inhuman or degrading treatment or punishment."*
The Geneva Convention states: “Persons taking no active
part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any other
cause, shall in all circumstances be treated humanely,
without any adverse distinction . . . The following acts are
and shall remain prohibited at any time and in any place
whatsoever with respect to the above-mentioned persons:
Violence to life and person, in particular murder of all
kinds, mutilation, cruel treatment and torture; . . .
Outrages upon personal dignity, in particwdar, humiliating
and deprading treatment . . . No physical or mental
torture, nor any other form of coercion, may be inflicted
on prisoners of war to secure from them information of
any kind whatever. Prisoners of war who refuse to answer
may not be threatened, insulted, or exposed to any
unpleasant or disadvantageous treatment of any kind."*
Furthermore, the US War Crimes Act says that US forces
will comply with the Annex to the Hague Convention
Respecting the Laws and Customs of War on Land and the
Geneva Convention Relative to the Treatinent of Prisoners
of War both of which bar torture or inhumane
teatment.®"

Pentagon leaders testified that military officials did not
investigate or act on reports by Amnesty International and
the ICRC of abuses at Abu Ghraib and other coalition
detention facilities throughout 2002 and 2003.2"» The
command at Abu Ghraib and in Iraq was inattentive to
human rights organisations’ and soldiers’ oral and written
reports of abuses.” After the ICRC criticised the treatment

wwretthelancet.com Vol 364 August 21, 2004

Rights were not granted to include this image in
electronic media. Please refer to the printed journal.

Detainee in solitary confinement attempts to reason with a guard at Abu Ghraib

of. Abu Ghraib detainees, its access to detainees was
curtailed.!

The role of military medicine in these abuses merits
special attention because of the moral obligations of
medical professionals with regard to torture and because
of horror at health professionals who are silently or
actively complicit with torture. Active medical complicity
with torture has occurred throughout the world.
Physicians collaborated with torture during Saddam
Hussein's regime.® Physicians' and nurses' professional
arganisations have created codes against participation in
torture %1554 Physicians in Chile, Egypt, Turkey and
other nations have taken great personal risks to expose
state-sponsored torture*® Health professionals have
created organisations including Physicians for Human
Rights and Amnesty International’s Health Professionals
Network. Numerous non-medical groups have asserted
that healers must be advocates for persons at risk of
wme_:s.mn.:m

Military personnel treating prisoners of war face 2 “dual
{oyalty conflit”.” The Geneva Convention addresses this
ethical dilemma squarely: “Although fmedical personnel]
shall be subject to the internal discipline of the camp . . .
such personnel may not be compelled to carry out any
woik other than that concerned with their medical . . .
duties.” By this standard, the moral advocacy of military
medicine for the detainees of the war on terror broke
down.

If Abu Ghraib is to leave a legacy of reform, it will be
important to clarify how the breakdown occurred. The
emerging evidence points to policy and operational
failures. High-level Defense Department policies were
inattentive to human rights and to the ethical obligations
of medical care for detainees* One policy empowered
interrogators to evaluate and refuse the request of a
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AMERICAN PSYCHOLOGICAL ASSOCIATION

The Jim Lehrer Newshour

PBS TV, December 21, 2004, 7:00 PM
An Interview with Neil Lewis
BROADCAST EXCERPT

TERENCE SMITH: The new FBI memos released by the American Civil
Liberties Union show that FBI Agents have lodged repeated reports about the physical
and mental mistreatment of prisoners held in Irag and Cuba. The abuses reportedly took
place during the last two years and as recently as this past June. For more on the story,
we're joined by Neil Lewis of the New York Times. '

Neil, welcome.
NEIL LEWIS: Thank you.

TERENCE SMITH: These FBI memos were from agents who were sent down to
supervise or observe in any event the interrogations carried out by military interrogators?

NEIL LEWIS: Well, in some cases, the FBI was tasked themselves with doing
this. The FBJ, for its own interests, had agents both at Guantanamo Bay., Cuba, and in
Iraq, observing and sometimes participating in interrogations.

TERENCE SMITH: And to whom did they send these memos back reporting on
what they saw and heard?

NEIL LEWIS: All of these memorandums were sent to their superiors in
Washington to inform them of what they had either witnessed directly or understood was

going on.
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sense of the motivation of the interrogators? Did they believe they were about serious
business here through which they could achieve significant intelligence?

NEIL LEWIS: I think so. And I think it's important. I mean, these are not people
that were, I don't think, engaging in sadistic impulses. They believed it was an
appropriate and proper mission; that it was awful work but it had a great purpose.

I think it's important to note that. Last month, after we reported in the Times that
the International Committee of the Red Cross said that what was occurring at
Guantanamo was tantamount to torture, the chairman of the Joint Chiefs of staff
responded, I thought, very tellingly in a speech he gave the next day, where he said, "let's
not forget these are people without any moral values down there.”

Privately, when people talk to me about this, who were involved and generally
approve of it in the government, one refrain is always, "Let's not forget the emotion and
anger we felt in the immediate aftermath of Sept. 11." In other words, they're doing good
work and importanit work that has to be done. So I think that's the pervasive belief of the
people who are involved with this. It's obviously not the view of outsiders, and it's not the
view of many FBI people who thought it wasn't even effective in getting information.

TERENCE SMITH: It's not reflected in what the White House had to say today.
They said, "We're going to look into it."

NEIL LEWIS: Yes. They have shied away from any suggestion that President
Bush has had any direct role in approving these harsh techniques.

TERENCE SMITH: Right. Is there anything in the memos or around them that

reveals what the FBI agents who observed all this, what they thought of what they were
seeing?

NEIL LEWIS: Yes. It's very fascinating. There are a whole bunch of themes.
Some of the agents were appalled and expressed that. Some were professionally

-offended; saying it's not producing anything and it's just a wrong way to go about it.

Some were very bureaucratic in the classic old-time FBI way, "protect the Bureau."

Some of the things that caused the greatest friction were the reports that the agents
sent back that some of these military interrogators are posing as FBI agents when they're
employing these coercive tactics and we're going to get stuck holding the bag if this ever
gets out. So that was a source of great offense.

TERENCE SMITH: The interrogators, the military interrogators would identify
themselves as FBI investigators?

NEIL LEWIS: Apparently so; this was a subject of great concern and colloquy
between the military and FBI; it was never fully resolved, it appears.
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another voice

Medicine and War

ES

ichael Gross’s essay, “Bioethics and Armed Con- .
flict: Mappmg the Moral Dimensions of War and

Medicine,” is surely meant to provoke. In the wake
of criticisms that American military physicians subordinated
their ethical obligations to detained combatants at the behest
of interrogarors, Gross urges that in war the “interests of state
and political community . . . may outweigh the considera-
tions of patients’ welfare.” Indeed, the foil for Gross's argu-
ment is the World Medical Association’s resolution, passed in
1982 and reaffirmed in October 2004, that medical ethics
during armed conflict are identical to those in peacetime.

The core of Gross's argument is that during way, the prin-
ciples of dignity, autonomy, and protection of life must be
balanced against the principle of utility, which justifies war as
a means of protccung the welfare of the nadon-state and the
community. it tepresents. Although uuhty does not always
trump other values, Gross recognizes thar it may “run
roughshod”™ over them. Moreover, Gross finds no grounds to
exempt physicians from weighing these competing principles
in decisions ranging from offering medical aid to a wounded
soldier to participating in ‘the development -of chemical
weapons. Rather, he says, in times of war, “every citizen, re-
gardless of profession, has the same obligation to weigh rea-
son of state and evaluate humanitarian principles.” He there-
fore concludes that medicine in armed conflict poses difficult
dilemmas for physicians.

We could debate Gross's proposition; adherence 1o r.radi-.
tional ethical rules may be essential to enable physicians to
perform their core function. But more critical questions lurk
beneath the surface: first, how to ground decisions when state
demands conflict with traditional physician obligations, and
second, how to protect physicians from being placed in an
untenable position when subjected to these demands.
Though the conflicts arise in civilian as well as in milivary
life,! they receive far too little actention in the field.

Consider how physicians judge when to lend “their exper-
tise to the prosecuuon of war, rather than simply to relieve
the suffering it causes.” Which principle should preva:l and
under which circumstances? In most cases, the answer is rea-
sonably clear, sincc armed conflict is governed by wcll—accept—

Leonard S. Rubenstein is tbe executive director of Physicians for
Human Righss.

Novembar-December 2004

By LEONARD S. RUBENSTEIN

ed principles of human rights and humanitarien law. For ex-
ample, the Geneva Conventions prohibit the deliberate tar-
geting of civilians and protect medical care for noncombat-

" ants, regardless of state interest. Physicians can and should

use these standards as a sound guide to their own conduct,
rather than balance patient needs against “milicary necessity.”

Yet while Gross acknowledges the “inviolability” of hu-
manitarian law, he treats it with an elasticity gypical of a bal-
ancing approach, Take physician participation in torture, Ac-
cording to Gross, “Freedom from ill treatment may conflict
with the right to life [of members of the larger society], lead-
ing a state to consider sacrificing the dignity of some to pro-
tect the lives of others. This is the hard problem of interroga-
tional torture, and it often draws medical personnel into its
web.” But the decision is “hard” only if one rejects inrerna-
tional humanirarian and human rights law; which holds that
torture so deeply infringes on human dignity thac it can never
be justified, even in times of national emergency. A demand
that a physician partcipate in torture presents no “dilemma’;
it is always wrong. More generally, grounding physicians’ eth-
ical obligations in the requirements of human rights and hu-
manitarian faw provides a far surer guide to determining an
appropriate ethical stance than suggesting that in every case
they weigh human dignity against reasons of state.

In addition, asking physicians to engage in such balancing
inevitably places them in untenable situations, since they lack
both the competence and the facts needed 1o make a good
decision. These problems inevitably force physicians to defer
to commanders, which both denies physicians the ability to
engage in cthical decisionmaking ac all and exposes them to
relentless pressures to conform to institutional demands, To
avoid these problems, an entity such as a military medical
ethics unit should resolve demands to subordinate fidelity to
patients’ interest to reasons of state, judging the urgency of
the militery need and assuring its consistency with interna-
tional humanitarian law.

In the end, physicians need ficm standards of conduct
grounded in human rights law and institutional support to
resist pressures from military organizations to breach them.

1. Physicians for Human Rights and Primary Health Cace, Universi-

y of Cape Town, Health Sciences Faculty, Dual Loyalty and Human

Rights in Health Professional Practice: Proposed Guidelines and Institution-
al Mechaniems (Boston: Physicians for Human Righes 2002),
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Abuse led Navy to consider pulling Cuba The Boston Blobe
interrogators

By Charlie Savage, Globe Staff | March 16, 2005

WASHINGTON -- Top US Navy officials were so outraged at abusive interrogation techniques being used at
the Guantanamo Bay prison in late 2002 that they considered removing Navy interrogators from the operation,
according to a portion of a recent Pentagon report that has not been made public.

A top Navy psychologist reported to his supervisor in December 2002 that interrogators at Guantanamo were
starting to use "abusive techniques.” In a separate incident that same month, the Defense Department's joint
investigative service, which includes Navy investigators, formally "disassociated" itself from the interrogation of
a detainee, after learning that he had been subjected to particularly abusive and degrading treatment.

The two events prompted Navy law enforcement officials to debate pulling out of the Guantanamo operation
entirely unless the interrogation techniques were restricted. The Navy's general counsel, Alberto Mora, told
colleagues that the techniques were "unlawful and unworthy of the military services."

The previously undisclosed events were disclosed at a hearing of the Senate Armed Forces Committee
yesterday. The disclosures shed new light on the military services' objections to the Bush administration's
policies on how to interrogate prisoners from the Afghanistan war.

Senator Carl Levin, Democrat of Michigan, said the events are outlined in the largely classified report on
military detention and interrogation operations delivered last week by Navy Vice Admiral Albert T. Church.
Levin did not disclose which techniques were used on prisoners that triggered the Navy's unusual concerns.

Levin said the Navy's expressions of outrage prompted Defense Secretary Donald H. Rumsfeld's decision in
January 2003 to revoke an aggressive interrogation policy for Guantanamo detainees, according to the
Church report. Rumsfeld then convened a Pentagon working group to examine interrogation issues more
thoroughly. It came up with a more restricted interrogation policy in April 2003.

Specifically, the chain of events began when Dr. Michael Gelles, the chief psychologist of the Navy Criminal
Investigative Service, or NCIS, completed a study of Guantanamo interrogations in December 2003 that
included extracts of interrogation logs. Gelles reported to the service director, David Brant, that interrogators
were using "abusive techniques and coercive psychological procedures.”

The news prompted Brant to argue that if those aggressive practices continued, the agency would have to
"consider whether to remain" at Guantanamo. At the same time, Mora, the Navy's general counsel, told
colleagues that the techniques were "unlawful and unworthy of the military services," according to Levin's
account.

That same month, Brant told Mora about a specific detainee who was "being subjected to physical abuse and
degrading treatment." Mora took those concerns to the Defense Department's criminal investigative task force,
which took the extraordinary step of deciding to disassociate itself from that detainee's interrogation.

Calling the Navy officials' concerns "very serious," Levin yesterday asked the commander of the US Southern
Command, General Bantz Craddock, whether he could shed any further light on the matter at yesterday's
hearing. Craddock has overseen Guantanamo since last year and was previously Rumsfeld's top uniformed
military aide.

Craddock said he was unaware of the extent of the Navy's objections and had not read the full Church report,
but the account matched the timeline of events as he recalled them. Guantanamo interrogators asked

htto://www.boston.com/news/nation/articles/2005/03/16/abuse_led_navy_to_consider_pull... 3/17/2005
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Split seen on interrogation techniques
Navy official says many back stance against coercion
By Charlie Savage, Globe Staff | March 31, 2005

WASHINGTON -- A top Navy official whose warnings about "abusive" interrogation policies at
Guantanamo Bay in December 2002 led the Navy to consider pulling its investigators out of
the prison operation says his view that coercion does not produce quality information is shared
by many specialists in the military and intelligence world.

In his first interview since his warnings were disclosed, Dr. Michael Gelles, the head
psychologist for the Navy Criminal Investigative Service, said last week that many government
intelligence professionals believe that coercive interrogation techniques -- inflicting pain or
humiliation in order to extract information -- simply don't work.

And he expressed frustration that Bush administration policymakers have "dismissed" critics of
coercive techniques as doves who are unwilling to do what is necessary to obtain information
from terror suspects. In fact, Gelles said, many experienced interrogators are convinced
coercive techniques do more harm than good.

The best way to extract intelligence from a captured Muslim extremist, Gelles said, is through
"rapport-building" -- by engaging the suspect in conversations that play on his cultural
sensitivities. Gelles said he and others have identified patterns of questioning that can elicit
accurate information from Middle Easterners, but declined to disclose them for security
reasons.

"We do not believe -- not just myself, but others who have to remain unnamed -- that coercive
methods with this adversary are . . . effective," Gelles said. "If the goal is to get information,
then using coercive techniques may be effective. But if the goal is to get reliable and accurate
information, looking at this adversary, rapport-buildingis the best approach.”

Gelles, the NCIS's top psychologist for 15 years, has participated in interrogations in Iraq,
Afghanistan, and Guantanamo. He noted that the NCIS's experience with Muslim extremists
predates Sept. 11, 2001, including probes into the 2000 bombing of the USS Cole in Yemen
and the 1983 bombing of a Marine barracks in Lebanon.

The Navy granted Gelles permission to speak to the Globe after the recent disclosure of his
role in prompting the first internal review of interrogation techniques at Guantanamo Bay. The
Navy prohibited him from discussing specific experiences in Irag, Afghanistan, or Cuba, or
disclosing conversations with senior officials.
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The memo also describes how FBI agents tried to persuade military commanders that coercive
techniques were unreliable and recounts a "heated" video teleconference in which the FBI
showed the military that certain intelligence produced by coercive techniques "was nothing

. ‘more" than what the FBI got with traditional tactics: "[The Defense Department] finally admitted
.the information was the same the Bureau obtained. It still did not prevent them from continuing

[their own] methods."

Gelles could not, under Navy rules, describe his own role in exposing possible abuses at
Guantanamo Bay. But the most comprehenswe military review of interrogations around the
world cited him as soundlng an early warning about "abusive techniques and coercive
psychological procedures” in December 2002.

A month later, in response to the Navy's concerns, Defense Secretary Donald Rumsfeld
rescinded an order allowing some of the most coercive techniques.

But in the two years that followed, accounts of the physical abuse -- and, in some cases, the
deaths -- of military detainees under interrogation around the world have emerged, leading to a
series of official investigations and ongoing lawsuits. -

© Copyright 2005 The New York Times Company






O

200000

D

(3

(Y.

&
!
()
O
)
»
)
)
( )

2 of 2 DOCUMENTS

David Spaulding v. John Zimmerman and Qthers -

Nos. 38,526, 38,529

Supreme Court of Minnesota

263 Minn. 346; 116 N.W.2d 704; 1962 Minn. LEXIS 789

August 3, 1962

PRIOR HISTORY: [***1]

Action in the Douglas County District Court for personal
injuries arising out of a collision between an auto in
which plaintiff was a passenger, driven by defendant
John Zimmerman, and one driven by defendant Florian
Ledermann and owned by defendant John Ledermann.
The court, W. F. Rogosheske, Judge, vacated an order
approving a prior settlement and denied the motions of
defendants for summary judgment. Defendants appealed
from said order.

DISPOSITION:
Affirmed.

LexisNexis(R) Headnotes

COUNSEL:

Rosengren, Rufer, Blaiti & Hefte and Richard L.
Pemberton, for appellants Ledermann.

Field  Arvesen & Donoho, for appellant
Zimmerman.

Cummins, [***4] Cummins & Gislason and David
W. Nord, for respondent.

JUDGES:

Thomas Gallagher, Justice. Mr. Justice Rogosheske
took no part in the consideration or decision of this case.

OPINIONBY:
GALLAGHER

OPINION:

[*347] [**706] Appeal from an order of the
District Court of Douglas County vacating and setting
aside a prior order of such court dated May 8, 1957,
[*348] approving a settlement made on behaif of David
Spaulding on March 5, 1957, at which time he was a
minor of the age of 20 years; and in conmection
therewith, vacating and setting aside releases executed
by him and his parents, a stipulation of dismissal, an
order for dismissal with prejudice, and a judgment
entered pursuant thereto.

The prior action was brought against defendants by
Theodore Spaulding, as father and natural guardian of
David Spaulding, for injuries sustained by David in an
automobile accident, arising out of a collision which
occurred August 24, 1956, between an automobile driven
by John Zimmerman, [**707] in which David was a
passenger, and one owned by John Ledermann and
driven by Florian Ledermann.

On appeal defendants contend that the court was
without jurisdiction to vacate the settlement solely
[*#*5] because their counsel then possessed
information, unknown to plaintiff herein, that at the time
he was suffering from an aorta aneurysm which may
have resulted from the accident, because (1} no mutual
mistake of fact was involved; (2} no duty rested upon
them to disclose information to plaintiff which they
could assume had been disclosed to him by his own
physicians; (3) insurance limitations as well as physical
injuries formed the basis for the settlement; and (4)
plaintiff's motion to vacate the order for settlement and to
set aside the releases was bamed by the limitations
provided in Rule 60.02 of Rules of Civil Procedure. ni
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263 Minn. 346, *; 116 N.W.2d 704, **;
1962 Minn. LEXIS 789, ***

been taken shortly after the accident and at this time
discovered that they disclosed the beginning of the
process which produced the aneurysm. He promptly sent
David to Dr. Jerome Grismer for an examination and
opinion. The latter confirmed the finding of the aorta
aneurysm and recommended immediate surgery therefor.
This was performed by him at Mount Sinai Hospital in _
Minneapolis on March 10, 1959.

[*351] Shortly thereafter, David, having attained
his majority, instituted the present action for additional
damages due to the more serious injuries including the
aorta aneurysm which he alleges proximately resulted
from the accident. As indicated above, the prior order
for settlement was vacated. In 2 memorandum made a
part of the {***10] order vacating the settiement, the
court stated:

"The facts material to a determination of the motion
are without substantial dispute. The only disputed facts
appear to be whether * * * Mr. Roberts, former counsel
for plaintiff, discussed plaintiff's injuries with Mr.
Arvesen, counsel for defendant Zimmerman,
immediately before the settlement agreement, and,
further, whether or not there is a causal relationship
between the accident and the aneurysm:

"Contrary to the * * * guggestion in the affidavit of
Mr. Roberts that he discussed the minor's injuries with
Mr. Arvesen, the Court finds that no such discussion of
the specific injuries claimed occurred prior to the
settlement agreement on March 5, 1957,

“* % ¥ the Court finds that although the aneurysm
now existing is causally related to the accident, such
finding is for the purpose of the motions only and is
based solely upon the opinion expressed by Dr. Cain
{Exhibit 'F), which, so far as the Court can find from the
numerous affidavits and [**709] statements of fact by
counsel, stands without dispute.

* k%

"The mistake concerning the existence of the
aneurysm was not mutual. For reasons which do not
appear, plaintiffs {**##11] doctor failed to ascertain its
existence. By reason of the failure of plaintiff's counsel
to use available rules of discovery, plaintiff's doctor and
all his representatives did not learn that defendants and
their agents knew of its existence and possible sericus
consequences.  Except for the character of the
concealment in the light of plaintiff's minority, the Court
would, I believe, be justified in denying plaintiff's
motion to vacate, leaving him to whatever questionable
remedy he may have against his doctor and against his
lawyer.

"That defendants’ counsel concealed the knowledge
they had is not disputed. The essence of the application

of the above rule is the character [*352] of the
concealment. Was it done under circumstances that
defendants must be charged with knowledge that plaintiff

"did not know of the injury? If so, an enriching advantage

was gained for defendants at plaintiff's expense. There is
no doubt of the good faith of both defendants’ counsel.
There is no doubt that during the tourse of the
negotiations, when the parties were in an adversary
refationship, no rule required or duty rested upon
defendants or their representatives to disclose this
knowledge. [***12] However, once the agreement to
settle was reached, it is difficult to characterize the
parties' relationship as adverse. At this point all parties
were interested in securing Court approval. * * ¥

"But it is not possible to escape the inference that
defendants’ represeniatives knew, or must be here
charged with knowing, that plaintiff under all the
circumstances would not accept the sum of $ 6,500.00 if
he or his representatives knew of the aneurysm and its
possible serious consequences. Moreaver, there is no
showing by defendants that would support an inference
that plaintiff and his representatives knew of the
existence of the aneurysm but concluded that it was not
causally related to the accident.

"When the adversary nature of the negotiations
concluded in. a settlement, the procedure took on the
posture of a joint application to the Court, at least so far
as the facts upon which the Court could and must
approve settlement is concerned. It is here that the true
nature of the concealment appears, and defendants'
fatlure to act affirmatively, after having been given a
copy of the application for approvai, can only be
defendants' decision to take a calculated risk that the
settlement [***13] would be final. * * *

“To hold that the concealment was not of such
character as to result in an unconscionable advantage
over plaintiffs ignorance or mistake, would be to
penalize innocence and incompetence and reward less
than full performance of an officer of the Court's duty to
make full disclosure to the Court when applying for
approval in minor settlement proceedings.”

1. The principles applicable to the court's authority
to vacate settlements made on behalf of minors and
approved by it appear well {*353] established. With
reference thereto, we have held that the court in its
discretion may vacate such a settlement, even though it is
not induced by fraud or bad faith, where it is shown that
in the accident the minor sustained separate and distinct
injuries which were not known or considered.by the
court at the time settlement was approved, Larson v.
Stowe, 228 Minn. 216, 36 NW. (2d) 601, 8 A.L.R. (2d)
455; Wilson v. Davidson, 219 Minn. 42, 17 N.W. (2d} 31;
Dasich v. La Rue Min. Co. 126 Minn. 194, 148 NW. 45;
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263 Minn. 346, *; 116 N'W.2d 704, *¥;
1962 Minn. LEXIS 789, ***

would seem fairly clear that the principles governing this
rule would be equally applicable here. In any event,
there is nothing in the record which lends support to
defendants' contention in this respect. Nowhere does it
indicate that defendants. had disclosed either to counsel
for the plaintiff or to the court that insurance limitations
were involved in the settlement; or that otherwise the

court had knowledge thereof or gave consideration
thereto at the time it approved the settlement. Under all
such circumstances, [***19] no weight can be given to
this argument.

Affirmed.
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221 E.3d 542

55 Fed. R. Evid. Serv, 443
(Cite as: 221 F.3d 542)

&
Briefs and Other Related Documents

United States Court of Appeals,
Fourth Circuit. '

UNITED STATES of America, Plaintiff-Appeliee,
V. -
Theresa Marie SQUILLACOTE, a/k/a Tina, a/k/a -
Mary Teresa Miller, a/k/a The
Swan, a/k/a Margaret, a'kf/a Margit, a’k/a Margret,
, a/kfa Margrit, a/k/a Lisa
Martin, a/k/a Resi, a/kfa Anne, Defendant-Appellant,
United States of America, Plaintiff-Appellee,
V.
Kurt Alan Stand, a/k/a Ken, a/k/a Junior, a/k/a Alan
- David Jackson, Defendant-
Appellant.

Nos. 99-4088, 99-4089.

Argued March 3, 2000
Decided Aug. 11, 2000

Following jury trial, defendants, who were husband
and wife, were convicted in the United States District
Court for the Eastern District of Virginia, Claude M.
Hilton, Chief District Judge, of conspiracy to transmit
information relating to the national defense, attempted
transmission of national defense information, and
obtaining national defense information, and wife was

also convicted of making false statermnents. Defendants -
appealed. The Court of Appeals, Traxler, Circuit Judge,

held that: (1) electronic surveillance of defendants
under Foreign Intelligence Surveillance Act (FESA) was
supported by probable cause; (2) agents did not exceed
scope of search warrant for defendants’ residence; (3}
evidence allegedly derived from privileged
communications did not have to be suppressed; (4)
foreign records were properly authenticated and were
admissible as statements of coconspirator; and (3)
challenged jury instructions were proper, but if any

error existed, it was harmless.

Affirmed.

Page 1

‘West Headnotes

[1] Telecommunications €515
372K515 Most Cited Cases

Finding that defendants, who had allegedly worked as
agents for East Germany's foreign intelligence agency,
were agents of a foreign power, as required for -
electronic surveillance of defendants under Foreign
Intelligence Surveillance Act (FISA), was supported by
probable cause, despite fact that East Germany was no
longer in existence when applications were granted.

- Foreign Intelligence Surveillance Act of 1978, § 101 et

seq., 50 U.S.C.A. § 1801 et seq.

2] Telecommunications €511
372k511 Most Cited Cases

Subject to several exceptions, electronic surveillance of
a foreign power or its agents may not be conducted
unless the court established by the Foreign Intelligence
Surveillance Act (FISA) authorizes it in advance.
Foreign Intelligence Surveillance Act of 1978, § 101 et
seq., 30 U.S.C.A. § 1801 et seq.

El Telecommunications €514.1
372k514.% Most Cited Cases

Application to conduct electronic surveiliance of
foreign power or its agents, under the Foreign
Intelligence Surveillance Act (FISA), must contain,
among other things, a statement of reasons to believe
that the target of the surveillance is a foreign power or
agent of a foreign power, specified information on the
implementation of the surveillance, and a certification
from a high-ranking executive branch official stating
“that the official deems the information sought to be
foreign intelligence information and that the
information sought cannot be obtained by other means.
Foreign Intelligence Surveillance Act of 1978, §

104(a)(7), 50 U.S.C.A. § 1804(a)(7).

{4} Telecommunications €=514.1
372k514.1 Most Cited Cases

[4] Telecommunications €515
372k515 Most Cited Cases -

Copr. © West 2004 No Claim to Qrig. U.S. Govt. Works
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and exhaustive, given the number and type of items that
could be evidence of suspected espionage-related
activities, and. fact that house was cluttered and
undergoing renovations. U.S.C.A. Const.Amend. 4.

[13] Criminal Law €°394.1(3)
110k394.1(3) Most Cited Cases -

Although communications between suspect and her
psychotherap:sts were privileged, = government's
interception of two such communications did not
require suppression of evidence allegedly derived from
such communications, since case did not involve
compelled testimony, and privilege was not
constitutionally-based. Fed.Rules Evid.Rule 501, 28
US.C.A.

[14] Witnesses €-2304(1)
410k304(1) Most Cited Cases

Ifa privilege can be vindicated through a grant of A

immunity, as can, for example, the privilege against
self-incrimination, then the witness may be compelled
to testify if an adequate offer of immunity is made.

[15] Witnesses €=52(8)
410k52(8) Most Cited Cases

A spouse asserting the adverse spousal testimony
privilege or the marital communications privilege may
be compelled to testify if the prosecutor gives an
adequate promise that the information w111 not be used
against the other spouse.

[16] Witnesses €184(1)
410k184(1) Most Cited Cases

Because testimonial exclusionary rules and privileges

contravene the fundamental principle that the public has-

aright to every man's evidence, any such prwﬂcge must
be strictly construed.

[17] Crimina! Law €444
110k444 Most Cited Cases

Official records of the former East Germany were
properly authenticated, for purpose of admitting records
in prosecution for various espionage-related offenses,
even if records themselves were not signed and did not
contain any attestation, where official of Federal
Republic of Germany, which succeeded East Germany,
certified that records were true and accurate copies of
genuine East German records, and second official
established that first official had signed certification and
that first official was authorized to attest to records'

Page 3

authenticity. Fed.Rules Cr.Proc.Rule27, 18US.C.A;

Fed.Rules_Civ.Proc.Rule 44(a)(2), 28 US.C.A.;
Fed,Rules Evid.Rule 902(3), 28 11.8.C.A.

[18) Criminal Law €444
110k444 Most Cited Cases

To authenticate a foreign document, there first must be
some indication that the document is what it purports to
be, and, second, there must be some indication that the
official vouching for the document is who he purports .
to be; thus, the proffered document must be executed by
a proper official in his official capacity, or the
genuineness of the document must be attested to by a
proper official in his official capacity, and one of a
specified group of foreign officials must issue a final
certification attesting to the genuineness of signature
and title of the person executing or attesting to the
document, or of another official who has certified the -
signatare and position of the person executing or -
attesting to the document. Fed.Rules Cr.Proc.Rule 27,

18 U.S.C.A A; Fed.Rules Civ.Proc.Rule 44(a)(2), 28
U.s. C A.. Fed.Rules Evid.Rule 202(3), 28 US.C.A.

[19] Criminal Law €444
110k444 Most Cited Cases

Rules for authenticating foreign documents do not
require the official attesting to the genuineness of the
documents or records to have possession or custody of
the proffered documents, to be an expert in handwriting
analysis, or to have been associated with the foreign
government at the time the documents were created.
Fed.Rules Cr.Proc.Rule 27, 18 U.S.C.A; Fed.Rules
Civ.Proc.Rule 44(a)(2), 28 U.S.C.A.; Fed.Rules

Evid.Rule 902(3), 28 U.S.C.A.

[20] Criminal Law €423(1)
110k423(1) Most Cited Cases

Foreign documents evidencing defendants' relationship
with agency of the former East Germany were-
admissible as nonhearsay statements of a coconspirator,
in prosecution for various espionage-related offenses, in
view of evidence that defendants conspired with agents
and officers of East Germany, and that documents were
produced - during course of, and in furtherance of,
conspiracy, notwithstanding government's inability to
identify the declarants. Fed.Rules Evid.Rule

861(d)(2)(E), 28 U.S.C.A.

[21] Criminal Law €1153(1)
110K1153(1) Most Cited Cases

Court of Appeals reviews for an abuse of discretion the
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[32] Criminal Law €37(3)
116k37(3) Most Cited Cases

‘While mild forms of persuasion do not amount o
inducement to commit a crime, certain kinds .of

 persuasion or appeals to sympathy can be considered

inducements for purposes of an entrapment defense.

[33] Criminal Law €=37(4)
110k37(4) Most Cited Cases

Even when the evidence clearly establishes that the
government's actions induced the defendant to commit
the crime, an entrapment defense fails if the defendant
was predisposed to commit the crime,

[34] Criminal Law €=237(1)
110k37(1) Most Cited Cases

The defense of entrapment is not of a constitutional

dimension.

[35] Criminal Law €1172.1(4)
110k1172.1(4) Most Cited Cases

Even if district court violated rule by giving different
version of jury instruction on entrapment at trial than
version that court informed parties it would give,
defendants were not prejudiced thereby, and were not
entitled to new trial, despite claim that defendants
tailored their argument to original instruction.

Fed.Rules Cr.Proc.Rule 30, 18 U.S.C.A.

{36] Criminal Law €836
110k836 Most Cited Cases

Purpose of rule requiring district court to inform
counsel of its proposed action upon the requests for
specific jury instructions prior to their arguments to the
jury is to require the district court to inform the trial
lawyers in a fair way what the instructions are going to
be in order to allow counsel the opportunity to argue the
case intelligently to the jury. Fed.Rules Cr.Proc.Rule
30,18 US.C.A. .

{371 Criminal Law €1173.1
.110k1173.1 Most Cited Cases

Violation of rule requiring district court to inform
counsel of its proposed action upon the requests for
specific jury instructions prior to their arguments to the
jury requires reversal only if the defendant can establish

actual prejudice. Fed.Rules Cr.Proc.Rule 30, 18
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[38] Criminal Law €=37(5)
110k37(5) Most Cited Cases

Defendant cannot claim an entrapment defense based
upon the purported inducement of a third party who is
not a government agent if the third party is not aware
that he is dealing with 2 government agent.

[39] Criminal Law €%237(2.1)
110k37(2.1) Most Cited Cases

[39] Criminal Law €-237(4)
110k37(4) Most Cited Cases

The defense of entrapment is generally applicable onty
in cases where a government agent induces the
commission of a crime by a defendant who was not
predisposed to commit the crime; thus, there is no

- defense of private entrapment, and a defendant who was

induced to commit a crime by a private party, without
any government involvement, cannot claim that he was
entrapped.

{40] Conspiracy €48.2(2)
91k48.2(2) Most Cited Cases

Evidence established that defendants and government
witness were involved in single conspiracy to
compromise information related to national defense,
such that defendants were not entitled to requested
multiple-conspiracy instruction, in view of their shared
contacts and training, even if defendants and witness
were not always aware of each other's activities, and, -
even if erroneous, failure to give multiple-conspiracy
instruction was harmless, as it was unlikely that jury
would have transferred evidence from one defendant to
another defendant involved in an unrelated conspiracy,
and evidence of multiple conspiracies was weak.

[41] Conspiracy €48.2(2)
91k48.2(2) Most Cited Cases

A multiple conspiracy instruction is not required unless
the proof at trial demonstrates that defendants were
involved only in separate conspiracies unrelated to the
overall conspiracy charged in the indictment.

[42] Conspiracy €24(2)
91k24(2) Most Cited Cases

A single conspiracy exists where there is one overall
agreement, or one general business venture.

[43] Conspiracy €=24(2)
91k24(2) Most Cited Cases

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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Stand's HV A activities consisted primarily of recruiting
other agents. In 1976, Stand invited James Michael
Clark, a college friend, to travel with him to Germany.
Stand introduced Clark to an HVA operative, who
introduced him to Ziemer. Ziemer invited Clark to join
his organization, which he described as performing
intelligence work on behalf of East Germany and other
socialist countries, as well as "liberation movements" in
Asia, Latin America, and Africa. J.A. 903. Clark
agreed. Sometime between 1979 and 1981, Stand
brought his wife Theresa Squillacote into the fold, and
she too became what Ziemer described as an "informal
collaborator{ ]." J.A. 703. Atsome point, Squillacote's
relationship with Ziemer became more than
professional, and they had an affair that lasted until

'1996.

The HV A devoted substantial resources to the training -

of Stand, Squillacote, and Clark. They traveled to

many countries, including East Germany and Mexico,

to meet with their "handlers.” They received training
on detecting and avoiding surveillance, receiving and
decoding messages sent by shortwave radio from Cuba,
mailing and receiving packages through the use of
vaccommodation” addresses, using codewords and
phrases, using a miniature camera to photograph
documents, and removing classified markings from
documents. HVA records indicate that the three
conspirators were together paid more than $40,000
between 1985 and 1989, primarily as reimbursement for
travel expenses.

As part of his "gperational plan” devised with Ziemer,

T.A. 925, Clark moved to Washington, D.C., and
obtained a master's degree in Russian. For a time Clark
worked for a private company in a position that
tequired him to obtain a security clearance. He later
obtained a position with the United States Army, in its
environmental law division, which also required a
security clearance. Clark had friends who worked for
the State Department, and through them he obtained
numerous *549 classified documents that he turned
over to the HVA, ‘

Squillacote and Stand also. moved to Washington,

D.C., and she went to law school at the HVA's
suggestion. Squillacote first followed in her father's
footsteps by becoming an attorney for the National
Labor Relations Board. When she realized that she had
taken a career path that was not "in the best direction,”
1.A.2213, she began trying to "move [her] professional
work more in line with the commitments that [she] had

made." J.A. 1682. To that end, Squillacote used her

father's connections to obtain an unprecedented
temporary detail from the NLRB to the House Armed
Services Committee. In 1991, Squilfacote obtained a

Page 7

permanent job as an attorney in the Department of
Defense, eventually becoming the Director of
Legislative Affairs in the Office of the Undersecretary
of Defense (Acquisition Reform), a position that
required a security clearance and provided access to
valuable information. During her tenure with the
federal government, Squillacote applied for numerous
government jobs, including positions with the Central
Intelligence Agency, the National Security Agency,
United States Army, Navy, and Air Force, and the
Departments of State, Commerce, Energy, and
Treasury. Apparently it was not until she began
working for the Department of Defense that Squiliacote
gained access to the kind of information sought by her
handlers, [FN1] However, by that time, East Germany
had collapsed.

FN1. The government's evidence established
that it was not unusual for the HVA to recruit
agents and then, "over the course of years, ...
seek to install [the agent] into a sector where
[the agent] will be of use." J.A. 718.

After the fall of the Berlin Wall, Ziemer began working

with the KGB, the Soviet Union's intelligence agency.
Ziemer maintained his relationships with Stand,
Squillacote, and Clark during this time, and they, too,
became involved with the KGB. Stand, Squillacote, and
Clark each traveled overseas to meet with Ziemer
during the period after the collapse of East Germany.
Ziemer instructed the conspirators to purchase Casio
digital diaries with interchangeable memory cards. The
conspirators, Ziemer, and their KGB contacts
communicated with each other by exchanging memory
cards.

In April 1992, Ziemer and another former HVA
official were arrested and ultimately convicted for their
post-unification intelligence activities with the KGBE.
Stand, Squillacote, and Clark became understandably -
concerned about their personal safety after Ziemer's
arrest. They knew that "western services" were looking
for two men and one woman operating out of
Washington, D.C., and that the western services were
aware of code names they had used. T.A. 2240.
However, they believed that Ziemer and other former
HVA officials would not compromise their identities.
When Ziemer was released from prison in September -
1992, Stand, Squiilacote, and Clark re-established a
system of communication with him, one purpose of
which was to keep everyone informed about any threats
to their safety. .

From the beginning of their involvement with the
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"friendly overture," and “act[ing] professional and
somewhat aloof yet responsive to her moods. The
initial meet should be brief and leave [Squillacote]
beguiled and craving more attention.” J.A.2065.

The false flag letter received by Squillacote in
September 1996 served its intended purpose. Unaware
of any FBI involvement, Squillacote and Stand were
thrilled about the letter, and Squillacote began
enthusiastically making plans for a trip to New York
City to meet the South African emissary.

In October 1996, Squillacote met with an undercover
FBI agent posing as a South African intefligence
officer. She had face-to-face meetings with the agent a
total of four times, including one meeting where she

“brought Stand and her two children. Several letters

were also exchanged, including a letter that Squillacote
wrote at the request of the undercover agent describing
her previous activities with Ziemer. In these meetings
and letters, Squillacote expressed her enthusiasm for

her new South African connection and her hope for a .

productive collaboration. .

Throughout her association with the undercover agent,

Squillacote discussed the possibility of bringing Ziemer
and other former East German contacts into the
operation. In December 1996, she contacted Ziemer to
see if he was interested in the operation. According to
Squillacote, Ziemer's response was "[y]es, yes, yes, yes,
yes!" J.A, 1939. :

_ At the second meeting with the undercover agent on

January 5, 1997, Squillacote presented the agent with
four classified documents she had obtained from the
Department of Defense. Although the agent had never
requested any documents or classified information from
Squillacote, she explained that one day when she and.
her secretary were alone in her office, she decided to
“score what [she) could score.” J.A. 509. In fact, she
had obtained one of the documents even before her first
meeting with the undercover agent. The documents
Squillacote gave to the undercover agent were: (1)
“Defense Planning Guidance for Fiscal Year 1997
through 2001," 1.A. 499, a numbered document,
classified "secret," with restricted dissemination; (2)
"Defense Planning Guidance Scenario Appendix" for
1998 through 2003, J.A. 501, a numbered document
classified at the "secret” level, which forbade
reproduction or further dissemination without
authorization; (3) "Defense Planning Guidance, Fiscal
Years 1996 through 2001, Final For Comment Dra "
J.A. 504, which was-classified "secret," with restricted
dissemination; . and (4) an untitled CIA intelligence
report classified "secret," with restricted dissemination.
Three of the documents Squillacote gave to the
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undercover agent were. copies; the "Scenario
Appendix" was an original that Squillacote said would
nat be missed. These documents formed the basis of the
charges against Squillacote and Stand.

Shortly after this meeting, Squillacote quit her job with
the Department of Defense, a political maneuver she
hoped would put her in position for a more prestigious
job._[EN2] Nonetheless, Squillacote continued *552
meeting and corresponding with the undercover agent
for several more months, until she and Stand were
arrested in October 1997. A search of their home
uncovered a wealth of incriminating evidence, including
a miniature camera, a Casio digital diary and memory

cards, and an extra copy of two of the documents given -

to the undercover agent.

EN2. However, Squillacote explained to the
undercover agent that her involvement in the
political maneuvering and her decision to quit
were primarily motivated by her "joint efforts"
with  the undercover agent. Squillacote
pelieved that her former Department of
Defense boss might be named Deputy
Secretary of Defense and that she would be
able to follow her former employer back into
the Department. Squillacote described this

scenario as "the big time," noting that if it-
worked out, there would be a “straight f---ing -
line," F.A. 515, presumably to the Secretary of *

Defense. This scenario never came to pass.

Clark eventually pleaded guilty to a single charge of
conspiring to commit espionage, and he testified for the
government at the trial of Squillacote and Stand. At
trial, the government introduced certain HVA records,
including "true name" cards showing the names and
addresses of Stand, Squillacote, and Clark, as well as
documents listing some of their code names and the
names of the operations to which they were assigned.
The HVA records listed Squillacote as a
"{d]evelopmental agent” whose target was the "U.S.
central government" and described Squillacote as
trustworthy. J.A.2028. The records described Stand as
reliable, and listed him as a “[s]ource with direct

. access,” with a target of "U.S. union/organization,

direct/upper level, IBFG union, U.S.A." 1.A.2034.
Clark was listed as a "[sjource with direct access,”
whose activities were targeted against the "Defense
Ministry NATO Country FRG USA." 1.A.2010. The
records also described Clark as reliable. Otherthan the
four documents passed to the undercover agent, the
government presented no evidence establishing that
Squillacote or Stand had previously supplied classified
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issue: They contend that the surveillance was improper
because there was no probable cause to believe that
Squillacote or Stand were agents of a foreign power.
We disagree.

Under FISA, an agent of a foreign power is any person

who "knowingly engages in clandestine intelligence
gathering activities for or on behalf of a foreign power,
which activities involve or may involve a violation of
the criminai statutes of the United States.” 50 U.S.C.A.
§ 1801(B)(2)(A). One who knowingly aids and abets
another engaging in- such clandestine inteHigence
activities, or one who knowingly conspires with another
to engage in the clandestine intelligence activities, is
also considered an agent of a foreign power. See SO
US.C.A. § 1801(bY(2K(D). A "United States person”
may not be determined to be an agent of a foreign
power "solely upon the basis of activities protected by
the first amendment to the Constitution of the United
States.” 50 U.S.C.A. § 1805(a)(3)(A).

FISA provides that the district court must review in
camera and ex parte the FISA application and other
materials necessary to rule upon a defendant's
suppression motion “if the Attorney General files an
affidavit under oath that disclosure or an adversary
hearing would harm the national security of the United
States." 50 U.S.C.A. § 1806(f). Because the Attorney
General filed such an affidavit in this case, the district

- court reviewed the applications and other materials in
camera, and the documents were not disclosed to
counsel for the Appellants. See *55450 U.S.C.A. §
1806(H) (The district court "may disclose to the
aggrieved person, under appropriate security
procedures and protective orders, portions of the
application, order, or other materials relating to the
surveillance only where such disclosure is necessary to
make an accurate determination of the legality of the
surveillance.").

After reviewing the applications, the district court
concluded that each of the more than 20 FISA
applications established probable cause to believe that
the Appellants were agents of a foreign power. We
have reviewed de novo the relevant materials, and
likewise conclude that each FISA application
established probable cause to believe that Squillacote
.and Stand were agents of a foreign power at the time
" the applications were granted, notwithstanding the fact
that East Germany was no longer in existence when the

applications were granted. See 50 U.S.C.A. § 1801(a)
(defining "foreign power"}; 50 U.S.C.A. § 180G1(b}

(defining "agent of a foreign power”). We are also
satisfied that the Appellants were not targeted solely
because of any protected Firs¢ Amendment activities in
which they may have engaged. Given the sensitive
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nature of the information upon which we have relied in
making this determination and the Attorney General's
conclusion that disclosure of the underlying information
would harm the national security, it would be improper
to elaborate further. See United States v. Isa, 923 F.2d
1300, 1304 (8th Cir.1991) (finding probable cause to
authorize FISA surveillance and declining to comment
further on the probable cause issue where the Attorney
General filed an affidavit and claim of privilege).

[51 Accordingly, we reject the Appellants' contention
that the FISA surveillance was illegal. In addition,
because the documents submitted by the government
were sufficient for the district court and this Court to
determine the legality of the surveillance, we also deny
the Appellants’ request for disclosure of the FISA

materials. See Unifed States v. Belfield, 692 F.2d 141,
147 (D.C.Cir.1982) ("The language of section 18G6(f)

clearly anticipates that an ex parte, in camera
determination is to be the rule. Disclosure and an
adversary hearing are the exception, occurring only -
when necessary."). '

B.

The Appellants also sought to suppress the evidence
obtained during the search of their home, including the
miniature camera, the digital diary and memory cards, a
doll with a roll of miniature film hidden inside, and
copies of two of the documents Squillacote passed to
the undercover agent. The Appellants contend that the
search was conducted in flagrant disregard of the
express terms of the warrant, and that the district court
therefore erred in denying their suppression motion.

The warrant authorizing the search of the Appeliants
home stated that the government was to search the
residence "on or before October 10, 1997 (not to
exceed ten days) ..., serving this warrant and making the
search [ Jin the daytime--6:00 A.M. to 10:00 P.M." J.A.
330, [FN5] The search extended over six days, with
two FBI agents remaining at the house each night. Itis
the presence of the FBI agents in the home after 10:00
p-m. that forms the basis of the Appellants’ suppression
arguments.

I'NS. See Fed.R.Crim.P, d1{c)(1) (A search

warrant "shall be served in the daytime, unless
the issuing authority authorizes its
execution at times other than daytime.");
Fed R.Crim.P. 41(h) (defining "daytime" as
“the houss from 6:00 a.m. to 10:00 p.m.").

8y
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the FBI exceeded the scope of the warrant, we still
would not conclude that the government's actions
required suppression of all the evidence seized during
the search. As a general rule, if officers executing 2
search warrant exceed the scope of the warrant, only the
improperly-seized evidence will be suppressed; the
properly-seized evidence remains admissible. See
United States v._Jones, 31 F.3d 1304, 1314 (dth
Cir.1994); see also Horton v. Califorpia, 496 U.S,
128, 140,110 8,Ct. 2301, 110 I..Ed.2d 112 (1990) ("If
the scope of the search exceeds that permitted by the
terms of a validly issued warrant or the character of the
relevant exception from the warrant requirement, the
subsequent seizure is unconstitutional without more.
Thus, in the case of a search incident to a lawful arrest,
if the police stray outside the scope of an authorized ...
search they are already in violation of the Fourth
Amendment, and evidence so seized will be excluded
...." (emphasis added) (alteration and internal quotation
marks omitted)). However, "[i]n extreme circumstances
even properly seized evidence may be excluded when
the officers executing the warrant exhibit a flagrant
disregard for its terms.” Unifed States v. Ruke, 191

F.3d 376, 383 (4th Cir.1999) (internal quotation marks

omitted). .

[11] The extraordinary remedy of blanket suppression
of all evidence seized “should be used only when the

violations of the warrant's requirements are so extreme

that the search is essentially transformed into an
impermissible general search.” United States v. Chen,
979 F.2d 714, 717 (9th Cir.1992); accord United
States v. Medlin, 842 F.2d 1194, 1199 (10th
Cir.1988). Thus, in the few cases where blanket
suppression has been ordered, most involved the seizure
by law enforcement officials of large quantities of
evidence clearly not within the scope of the warrant.
See United States v. Foster, 100 F.3d 846, 848 (10th
Cir.1996); Medlin, 842 F.2d at 1196, 1199; United

States v. Reftig, 589 F.2d 418, 420-21 (9th Cir.1978).

In this case, however; the Appellants do not contend
that any of the evidence seized by the government was
beyond the scope of the warrant or that, by remaining in
the house after 10:00 p.m., the government
impermissibly converted the. warrant into a general
warrant, Instead, the Appeliants complain only about
the manner by which the government executed the
warrant, a complaint that is inadequate to justify the
severe remedy of blanket suppression.

First, we note that when a warrant authorizes only &
daytime search, some courts have held that there is no
violation of the terms of the warrant if the search is
commenced in the daytime, even if it continues into the
night. See, e.g., United States v. Young, 877 F.2d
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1099, 1104-05 (1st Cir.1989); United States v.
Burgard, 551 F.2d 190, 193 (8th Cir.1977); Unifed
States v. Joseph, 278 F.2d 504, 505 (3rd Cir.1960)
(per curiam). Because the search of the Appellants’
home was commenced in the daytime, as required by
the warrant, the FBI agents reasonably could have
believed (if their actions after 10:00 p.m. could be
considered a ssarch) that it was proper to continue the
search into the night. Second, the FBI reasonably could
have concluded that it was proper to station agents

_ inside the house after the search was suspended each

evening in order to guard against the possible
destruction *557 of evidence. Cf United States v.
Gagnon, 635_TF.2d 766, 769 (10th Cir.1930}
(concluding that when agents executing a search
warrant discovered more marijuana than they could
transport, the agents were responsible for preserving the
evidence, and properly remained on the scene overnight
and resumed the search the next day, when a truck
arrived that could carry away the drugs). The
reasonableness of the agents’ conduct makes it difficult
to conclude that they flagrantly disregarded the terms of
the warrant.

Under these circumstances, even if the FBI's actions
amounted to technical violations of the terms of the
warrant, the viclations were relatively minor and were
“"motivated by considerations of practicality rather than
by a desire to engage in indiscriminate ‘fishing.’ "
United States v. Tamura, 694 F.2d 591, 597 (9th
Cir.1982). Thus, any violations are wholly insufficient
to require blanket suppression of all the evidence seized
under the warrant.

@

[12] In a last-ditch effort to invalidate the search, the
Appellants contend that if the government did in fact
stop searching each night at 10:00, then the evidence
must still be suppressed because the government did not
obtain a new warrant for each successive day of
searching. Again we disagree.

It is beyond dispute that FBI agents entered the
. Appellants' home on six consecutive days to search for

evidence. However, given the number and type of
items that can be evidence of espionage-related
activities, the search was necessarily extensive and
exhaustive. See United States v. Wuagneux, 683 F.2d
1343, 1352 (11th Cir.1982) ("[T]he magnitude of a
search is insufficient, by itself, to establish a
constitutional violation; rather, the relevant inguiry is
whether the search and seizures were reasonable under
all the circumstances.... [Gliven the complexity of the
crimes under investigation and the fact that they would .
be detected primarily if not exclusively through analysis
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any evidence derived from the privileged information
should have been suppressed and that they were entitled
to a hearing to vindicate the principles set forth by the
Supreme Court in Kastigar y. United States, 406 U.S.
441, 92 8.Ct. 1653, 32 L.Ed.2d 212 (1972). We,
however, conclude that Kastigar simply is not
applicabie to this case.

In Kastigar, the issue was whether a witness who
asserts his Fifth Amendment privilege against
self-incrimination may be compelled to testify "by
granting immunity from the use of compelled testimony

.and evidence derived therefrom (‘use and derivative use'

immunity), or whether it is necessary to grant immunity
from prosecution for offenses to which compelled
testimony relates {‘transactional’ immunity)." Id. at
443, 92 8.Ct. 1653. The Court concluded that a grant
of "immunity from use and derivative use is coextensive
with the scope of the privilege against
self-incrimination, *559 and therefore is sufficient to
compel testimony over a claim of the privilege.” Id. at
453,92 S.Ct. 1653. The Court noted that if a witness

who has been granted use and derivative use immunity:

is subsequently prosecuted, the prosecutors bear * ‘the
burden of showing that their evidence is not tainted by
establishing that they had an independent, legitimate
source for the disputed evidence.' " Id. at 460,92 8.Ct.
1653 (quoting Murphy v. Waterfront Comm'n of New
York Harbor, 378 1].5. 52, 79n. 18, 84 S.Ct. 1594, 12
L.Ed.2d 678 (1964)). The Court further explained that
"[tlhis total prohibition on wuse provides a
comprehensive safeguard, barring the use of compelied
testimony as an ‘investigatory lead,’ and also barring the
use of any evidence obtained by focusing investigation
on a witness as a result of his compelled disclosures.”
Id. at 460, 92 S.Ct. 1653 (footnote omitted).

We agree with the Appellants that Squillacote’s
conversations with her psychotherapists are privileged.
See Jaffee v. Redmond, 518 U.S. 1, 15, 116 S.Ct.
1923, 135 L.Ed.2d 337 (1996) ("(W]e hold that
confidential communications between a licensed
psychotherapist and her patients in the course of
diagnosis or treatment are protected from compelled
disclosure under Rule 501 of the Federal Rules of
Evidence."). The question, then, is whether the mere
existence of this privileged information brings to bear
the full weight of Kastigar, as Appellants apparently
contend.

[14] Contrary to the Appelants' view, a Kastigar
analysis is not triggered by the existence of evidence
protected by a privilege, but instead by the
government's effort to compel a witness to testify over
the witness's claim of privilege. See Unifed States v.
Hubbell, 530 U.S. 27, ----, 120 8.Ct. 2037, 2045, 147
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L.Ed.2d 24 (2000) (stating that Kastigar "pasticularly
emphasized the critical importance of protection against
a future prosecution based on knowledge and sources of
information obtained from the compelled testimony "
{emphasis added) (internal quotation marks omitted));
United States v. McHanp, 101 ¥.3d 1027, 1035 {(4th
Cir.1996) ("Whether the oral use-immunity agreement
at issue in this case is subject to the full Kastigar -
protections is doubtful because McHan voluntarily
cooperated with the government."); United States v.
Eliason, 3 F.3d 1149, 1152 (7th Cir.1993) (Under
Kastigar, "if a defendant is able to establish through
relevant evidence that he gave compelled testimony ina
court proceeding based upon a promise of immunity,
the government must come forth with evidence that the
information it purports to use against the defendant
came from a source independent of the defendant’s
immunized testimony."); United States y. Gutierrez,
696 F.2d 753, 756 n. 6 (10th Cir.1982) ("Because [the
defendant], with full knowledge of her rights,
voluntarily agreed to make a statement, the
constitutional principles enunciated in Kastigar ... are
inapplicable to her claim."). If the privilege can be
vindicated through a grant of immunity--as can, for
example, the privilege against self-incrimination--then
the witness may be compelled to testify if an adequate

" offer of immunity is made.

[15] To this extent then, we agree with the Appellants'
assertion that Kastigar-like protections may be
required in cases involving testimony compelied over
the assertion of a non-constitutional privilege. For -
example, a spouse asserting the adverse spousal
testimony privilege or the marital communications
privilege may be compelled to testify if the prosecutor
gives an adequate promise that the information will not
be used against the other spouse. See, e.g., fnre Grand
Jury, 111 F.3d 1083, 1087 (3rd Cir.1997) ( "[Olnce
the government grants immunity that eliminates the
possibility that the testimony will be used to prosecute
the witness's spouse, the witness spouse may no longer
invoke the testimonial privilege."); In re Grand Jury
Subpoena of Fard, 756 F.2d 249, 252 (2nd Cir.1985)
{concluding that husband could be held in contempt for
refusing to testify before the grand jury about actions of

. his *560 wife where the prosecutor promised that "no

grand jury testimony elicited from [the husband] would

be used, either directly or indirectly, against [his]

wife"). However, because the government's right fo-
compel testimony in the face of a claim of privilege is-
the issue at the heart of Kastigar, its protections do not

apply in cases where there is privileged evidence, but

no compelled testimony.

[16] Moreover, because "[t]estimonial exclusionary
rules and privileges contravene the fundamental
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44(a)(2) of the Rules of Civil Procedure but is broader
in applying to public documents rather than being
limited to public records.").

FNY. The procedure set forth in Rule 44(2)(2)
is applicable in criminal proceedings by virtue
of Rule 27 of the Federal Rules of Criminal
Procedure. See Fed.R.Crim.P. 27 ("An
official record ... may be proved in the same
manner as in civil actions.").

In this case, the government presented a certification
from Dirk Dorrenberg, the director of the
counterespionage and protective security department of
the Bundesamt fur Verfassungsschutz, the
counter-intelligence service for the unified Federal
Republic of Germany ("FRG"). In his certification
Dorrenberg stated that the FRG is the legal successor to
East Germany and that he had the "authority to make
this certification by virtue of [his] official position and
area of expertise." J.A.1982. Dorrenberg stated that he
had compared the HVA documents introduced by the
government to “actual duplicates” of the original
records, and he certified that the government's copies
were “true and correct copies” of “genuine and
authentic records” of the HVA, I.A.1983-84.
Dorrenberg also certified that the signature of Lothar

Ziemer appearing on some of the records was "genuine -

and authentic." J.A.1984. The government aiso
presented a final certification from Manfred Bless, an
'FRG representative "assigned and accredited to the
United States as a Counselor, Political Section, of the
Embassy of the Federal Republic of Germany, in
Washington, D.C." J .A.1980. In this final certification,
Bless certified that Dorrenberg held the position
claimed in the Dorrenberg certification and that
Dorrenberg was authorized to make the certification.

These certifications comply in all respects with the
requirements of Rule 44(a}(2) and Rule 902(3).
-Therefore, whether the documents are considered
official documents or official records, the district cotrt
quite properly concluded that the pgovernment
adequately authenticated the HVA documents.

_ The Appellants, however, contend that the certification
process of Rule 902(3) is intended to confirm the
signature or attestation contained in the offered
document.  According to the Appellants, if the
document being offered into evidence does not contain
a signature, a self-serving declaration of authenticity is
meaningless. Thus, the Appellants contend that many
of the HVA documents are not subject to

self-authentication under the mules because the
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documents themselves are ot signed or do *562 not
contain an attestation. This argument is without merit.

Nothing in Rule 44(a}(2) or in Rule 902(3) requires
that the documents themselves be signed or contain an
attestation within the body of the document. The rules
are written in the alternative—foreign documents may be
authenticated by a certification from the official
executing the document or by an official attesting to the
document. To "attest” means to "affirm to be cotrect,
true, or genuine."  American Heritage College
Dictionary 89 (3d ed.1997). Thus, so long as a proper
official attests that the proffered document is true and
genuine, it simply does not matter whether the
document itselfis signed or contains its own attestation.

As noted above, Rule 44(a)(2) also requires a final
certification regarding the signature and position "(i) of
the attesting person, or (ii) of any foreign official whose
certificate of genuineness of signature and official
position relates to the attestation or is in a chain of
certificates of genuineness of signature and official
position relating to the attestation.” FedR.Civ.P.
44(2)(2); see also Fed.R.Evid. 902(3)(A) & (B).
Seizing on these requirements, the Appellants contend
that neither the Dorrenberg certification nor the Bless
certification establish that "Dorrenberg is an official -
‘whose certificate of genuineness of signature and
official position relates to the execution or attestation’
or that his certificate is in a 'chain of certificates of
genuineness of signature and official position relating to
the exccution or attestation.' " Brief of Appellants at
73. This argument is likewise without merit, as it is
premised upon a fundamental misapprehension of the
requirements for the authentication of foreign
documents.

[181 An examination of Rule 44(z)(2) and Rule 902(3)
reveals two requirements for the authentication of a
foreign document. First, there must be some indication
that the document is what it purports to be. Thus, the
proffered document must be executed by a proper
official in his official capacity, or the genuineness of the
document must be attested to by a proper official in his
official capacity. See Fed. R.Civ.P. 44(a)(2);
Fed.R.Evid. 902(3); see also United States v. Daoyle,
130 F.3d 523, 345 (2d Cir.1997) (noting that the
authentication provisions of the Rules of Evidence are
not concerned with establishing the truth of information
contained in proffered documents, but only with
"assuring that evidence is what it purports to be").
Second, there must be some indication that the official
vouching for the document is who he purports to be.

* Thus, the rules require that one of a specified group of

foreign officials must issue a final certification attesting
to the genuineness of signature and title of the person
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them reliable and admissible under Rule 801(d)(2)( E),
notwithstanding the government's inability to identify
the declarants., See United States v. Cruz, 910 F.2d
1072, 1081 n. 10 (3d Cir.1990) ("Unidentifiability [of
the declarant] may be important in some situations, but
when the statement itself and the surrounding
circumstances provide sufficient evidence of reliability,
unidentifiability will not be particularly important.”).

. [23] We therefore conclude that the HV A records were

properly authenticated and were properly admitted as
statements of co-conspirators.  The Appellants'
complaints about the reliability of the HVA records,

including the fact that the government purchased the

documents from unidentified sources, merely go to the
weight to be accorded the records by the jury, and not
to the admissibility of the records. Cf. Koziy, 728 F.2d
at 1322 (noting that the appellant's contention that
Ukranian police documents were forgeries “fails to go
their admissibility, but rather to the weight of the

evidence™), JFN10]

FN10. Another of the Appellants’ complaints
about the documents centers around the fact
that the documents were not contained in the
records of the Gauck Commission, the
post-unification  repository for MIS
documents. The Gauck Commission,
however, became the repository only of the
"documents that were still there upon
dissolution of the MfS, which occurred during
December of 1989. The MIfS had gone
through several transitional phases, which
tresulted in a good number of documents
having disappeared.” J.A. §23A, That the
documents were not among the Gauck
Commission's records does not prevent them
from being admitted at trial, but is simply
another credibility question to be resolved by

the jury.

Iv.

_ Finally, the Appeliants raise numerous issues in
connection with the district court's instructions to the
jury. Their challenges involve the district court's
instructions on their entrapment defense, the court’s
failure to include an instruction on multiple
conspiracies, and its explanation to the jury of
“information relating to the nationat defense.”

A,

{24][251[26] The Appellants raise several issues in
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connection with the district court's refusal to give their
entrapment instructions. There are two elements to the
affirmative defense of entrapment: “government
inducement and the defendant's lack of predisposition to
commit the crime." United States v. Sligh, 142 F.3d
761, 762 (4th Cir.1998); see United States v. Russell,
411 U.S, 423, 436, 93 §.Ct. 1637, 36 1.Fd.2d 366
{1973) ("It is only when the Government's deception
actually implants the criminal design in the mind of the
defendant that the defense of entrapment comes into
play."}. "Where the Government has induced an
individual to break the law and the defense of
entrapment is at issue ... the prosecution must prove

‘beyond reasonable doubt that the defendant was

disposed to commit the criminal act prior to first being
approached by Government agents." Jacobson v.
United States, 503 U.S. 540, 548-49, 112 8.Ct. 1535,

118 L.Ed.2d 174 (1992} [FN11]

FN11. The government contends that the
Appellants were not entitled to an entrapment
instruction. However, because the
government did not oppose the Appellants’
request for an entrapment instruction at trial
and the. instruction was in fact given, we
believe it proper to consider the Appellants’
challenges to the entrapment instruction.

1

[273[28] The Appeliants first contend that the district
court erred by rejecting their proposed predisposition
charge. To determine whether the district court’s failure
to give the requested charge is reversible error, we must
determine whether the instruction (1) was cormrect; (2)
was not substantially covered by the court's charge to
the jury; and (3) dealt with some point in the trial so
important, that failure to give the requested instruction
seriously impaired the defendant's ability to conduct.
*565 his defense.” United States v. Lewis, 53 F.3d 29,
32 (4th Cir.1995) (internal quotation marks omitted).

The instruction requested by the Appellants stated that,

for the government to carry its burden of proving
predisposition, "the Government must prove beyond a
‘reasonable doubt that Ms. Squillacote had a
predisposition prior to the first time the Government
approached her... However, you may not find a
predisposition based on any of Ms. Squillacote's
conduct that was induced by the Government." I.A.
1579. The Appellants contend that their instruction is
based on Jacebsen, and that the instruction thus is a
correct statement of the law.,
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T.A. 1445-47 (emphasis added). By informing the jury
that the defendants must have a "previous disposition”
that existed "before encountering the law enforcement
officer,” the instruction given sufficiently conveyed to
the jury the requirement that the Appellants must have
been predisposed to commit the crimes before they
were contacted by the undercover agent. See United
States v. Lorenzo, 43 F.3d 1303, 1306-07 (9th
Cir.1995) (finding no error in jury charge explaining
that the government must prove that the defendant "has

aprevious intent or disposition" because the jury charge

also explained that the disposition must have existed
"before encountering the law enforcement officers or
their agents" (internal quotation marks omitted)).

[FN12] '

EN12. The Appellants, however, contend that
 the government's first- contact with
Squillacote—-the phony Kasrils letter--was an
"appreach,” not an "encounter,” because
‘encounter can only mean a face-to-face
meeting. Thus, the Appeliants argue that by
instructing the jury to consider predisposition

that existed before the first encounter with the -

government, the jury may have concluded that
Squillacote became predisposed to commit the
crimes only after receiving the Kasrils letter,
but still rejected the entrapment defense
because the disposition arose before
Squillacote met the undercover agent for the
first time. While it may have been preferable
for the imstructions to use "approach" or
"contact" rather than "encounter," we believe
that the district court’s instruction sufficienty
directed the jury's focus to the proper time
frame for determining the existence of
Squillacote's predisposition, particularly since
there was no dispute that the government's
first contact was the Kasrils letter. See, e.g.,
United States v, Heater, 63 F.3d 311, 326
{4th Cir.1995) ("We will not reverse a
conviction based on improper jury instructions
as tong as the instructions given by the district
court, as a whole, included the substance of
the defendant's requested ... charge.").

@)

[30] The Appellants next contend that the district court
erred by refusing to instruct the jury that, in order to
prove *¥567 predisposition, the government must prove
that Squillacote was "in a position by virtue of his or
her acquaintances, experience, occupation, or training
to commit the offenses without the government's help or

Page 21

involvement." J.A. 1577. In essence, the Appellants
contend that the question of predisposition includes a
"positional" elements-that is, a defendant is
pre-disposed to comumit a crime only if the defendant
was in the position to commit the crime without

assistance from the government. ‘-

The Appellants’ "positional” argument is based on the
Seventh Circuit's decision in United Stafes v.
Hollingsworth, 27 ¥.3d 1196 (7th Cir.1994) (en banc),
in which a sharply divided court held that
“[plredisposition is not a purely mental state, the state
of being willing to swallow the government's bait. It -
has positional as well as dispositional force." Id. at
1200, The court determined that defining
predisposition only as willingness, without including an
element of readiness, was inconsistent with the Supreme
Court's decision in Jacobson:
[Hlad the Court in Jacobson believed that the legal
concept of predisposition is exhausted in the
demonstrated willingness of the defendant to commit
the crime without threats or promises by the
government, then Jacobson was predisposed, in
which event the Court's reversal of his conviction
would be difficult to explain. The government did
not offer Jacobson amy inducements to buy
pornographic magazines or threaten him with harm if
he failed to buy them. It was not as if the government
had had to badger Jacobson for 26 months in order to
overcome his resistance to committing a crime. He
never resisted. '
Id. at 1199,

Whether predisposition includes a readiness element
has yet to be considered in this circuit, although the
Ninth Circuit has rejected the Hollingsworth
formulation, See United States v. Thickstun, 110 F.3d
1394, 1398 (9th Cir.1997) ("We read Jacobson not as
creating a requirement of positional readiness but as
applying settled entrapment law. The inference that the
government's methods had persuaded an otherwise
law-abiding citizen to break the law, coupled with the
absence of evidence of predisposition, established
entrapment as a matter of law under the existing
two-part test. It was not necessary for the court to
expand the entrapment defense, nor is there language in
the opinion indicating that it did so."). JEN13] We
need mot, however, decide whether predisposition
includes 2 positional element because even under the
Hollingsworth formulation, Squillacote clearly was in
the position to commit the crimes with which she was
charged.

FN13. A panel of the Fifth Circuit followed
Hollingsworth  and  concluded  that
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*569 [32] While "mild forms of persuasion” do not

amount to inducement, United States v. Daniel, 3¥.3d
775,779 (4th Cir.1993), we agree with the Appellants
that certain kinds of persuasion or appeals to sympathy
can be considered inducements for purposes of an
entrapment defense. See, e.g., United States v.
Montanez, 105 F.3d 36, 39 (Ist Cir.1997) ("By
omitting [from its entrapment instruction] any

" ‘sympathy' examples, the trial court may well have left

the jury with the mistaken impression that coercionis a
necessary element of entrapment and, in this case, such
2 misunderstanding could well have affected the

outcome"); United States v. Jackson, 700 F.2d 181,
191 (5th Cir.1983) (noting that to support an

entrapment defense, “the government conduct must
include an element of persuasion or mild coercion, such
as ... pleas based on need, sympathy, or friendship.").
The instruction proposed by the Appellants, however,
failed to explain to the jury that mild forms of

" persuasion cannot be considered inducement. To this

extent, the Appellants’ instruction was not a correct
statement of the law, and the district court properly
rejected it. :

More importantly, however, we disagree with the
Appellants' assertion that the instruction given by the
district court was inadequate. While the instruction did
not specifically state that inducement. could be
accomplished through "persuasion,” neither did it limit
inducement to coercion, which, according to the
Appellants, was the thrust of the government's argument
to the jury. Instead, the instruction required the jury to
determine "the nature and the degree of the
inducement” from all of the evidence presented at trial.
J.A. 1446, The parties skilifully argued their views of
the case during closing arguments, and the instruction
gave the jury sufficient latitude to conclude that the
govermnment's actions amounted to inducement. Thus,
the district court did not err by refusing to give the
Appellants' requested instruction. See Chaudhry v.
Gallerizzo, 174 F.3d 394, 408 (4th Cir.) ("The test of
the adequacy of jury instructions is whether the jury
charge, construed as a whole, adequately states the
controlling legal principle without misleading or
confusing the jury.”), cert. denied, 528 U.S. 891, 120
8.Ct. 215, 145 1. Ed.2d 181 (1999).

[331§34] Moreover, even if we were to conclude that
the district court'’s inducement instruction was
inadequate, that conclusion would not require reversal.
*{T)he principal element in the defense of entrapment
(is] the defendant's predisposition to commit the crime.”

Russell, 411 U.S. at 433, 93 8.Ct. 1637. Thus, even.

when the evidence clearly establishes that the
government's actions induced the defendant to commit
the crime, an entrapment defense fails if the defendant
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was predisposed to commit the crime. See Jacobson,
503 U.S. at 548-49, 112 S.Ct. 1535; see also United
States v. Cervante, 958 F.2d 175, 178 (7th Cir.1992)
("The entrapment analysis ends without inquiry into
government inducement if the defendant was
predisposed to commit the charged conduct.”); United
States v. Osborne, 935 F.2d 32, 37 (4th Cir.1991)
("[1]f the defendant's predisposition is established, the
defense of entrapment may not be based on government
misconduct."); see also Brace, 145 F.3d at 255 ("The
Government acknowledges that it induced [the
defendant] to launder money. Therefore, at issue is
whether the evidence was sufficient to prove, beyond a
reasonable doubt, that [the defendant] was predisposed
to do s0."). Thus, any error in the district court's
instructions as to the government's inducement of
Squillacote would be harmless if we can conclude that
the jury could only have found that Squillacote was
predisposed to commit the crimes with which she was
charged. See United States v. Hastings, 134 ¥.3d 235,
243 (4th Cir.1998) ("When, over a proper objection, a
district court erroneously instructs the jury on an
element of the offense, the error may be disregarded as -
harmless if a reviewing court can determine, beyond a
reasonable doubt, that a correctly instructed jury would
have reached the same conclusion.™); see also *570
United States v. Jackson, 72 F.3d 1370, 1378 (9th
Cir.1995) (concluding, under a plain error review, that
a faulty entrapment instruction did not require reversal -
of the defendant's conviction because "the evidence
virtually compels a finding that the defendant was
pre-disposed"); United States v. Jannotti. 729 F.2d
213, 225 (3d Cir.1984) (concluding that error in the
district court's entrapment instructions did not require
reversal where the government presented overwhelming
proof of the defendants' predisposition). [EN14}

FN14. The defense of entrapment "is not of a
constitutional dimension." Russell 411 0.8,
at 433, 93 S.Ct. 1637, Thus, as the Third
Circuit noted in Jarnotti, 729 F.2d at 225, it
would seem that we would not be required to
find any error in the district court's entrapment
instructions harmless beyond a reasonable
" doubt, as we would with a constitutional error.

See Chapman v. California, 386 U.S. 18, 87
S.Ct. 824, 17 I1.Ed.2d 705 _(1967).

Nonetheless, even under the
beyond-a-reasonable-doubt standard, we find .
any error to be harmless.

In our view, the evidence of Squillacote's
predisposition can only be described as overwhelming.
The government's evidence established that
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Before closing arguments, the district court held a
charge conference. As to the entrapment defense, the
court stated that it "plan[ned] to simply give the Devitt
and Blackmar [FN16] instruction on entrapment.” J.A.
1344. After the court rejected the Appellants' requested
entrapment instructions, some of which have already
been discussed in this opinion, the Appellants stated
that they "would prefer the full ‘92 Devitt and Blackmar
to the Governinent's proposed charge on entrapment.”
J.A. 1354. The court agreed to give the Devitt &
Blackmar charge.

EN16. See 1 Edward J. Devitt et al., Federal
Jury Practice and Instructions § 19.04 (dth
ed.1992). .

The Devitt & Blackmar entrapment instruction sought
by the Appellants states, in relevant part:

A defendant may not be convicted of this crime,

however, if that person was entrapped by the
government to the acts charged.

A person is entrapped when that person has no
previous intent or disposition or willingness to
commit the crime charged and is induced or
persuaded by law enforcement officers {or by their
agents] to commit the offense.

In determining the question of entrapment, the jury
should consider all of the evidence received in this
case concerning the intentions and disposition of the
defendart before encountering the law enforcement
officers [or their agents] as well as the nature and the
degree of the inducement or persuasion provided by
the law enforcement officers [or their agents].

*572 1 Devitt & Blackmar, § 19.04 (emphasis added).

The instructions actually given by the district court,
however, were largely the government's proposed
instructions, and the instructions deviated somewhat
from the Devitt & Blackmar model instruction, The
court did not include the introductory paragraph
explaining that a defendant cannot be convicted if
entrapped, and the district court did not include the
words "persuaded” or "persuasion” in its charge. The
Appellants contend that the district court violated Rule
30 of the Rules of Criminal Procedure when it deviated
from the promised charge.

[36]{37] Rule 30 requires that the district court
“inform counsel of its proposed action upon the
requests {for specific jury instructions] prior to their
arguments to the jury.” Fed.R.Crim.P. 3G. The
purpose of the rule is "to require the district court to
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. inform the trial lawyers in a fair way what the

instructions are going to be in order to allow counsel
the opportunity to argue the case intelligently to the
jury." United States v. Horton, 921 F.2d 540, 547 (4th
Cir.1990) (internal quotation marks omitted). A
violation of Rule 30 requires reversal only if the
defendant can establish. actual prejudice. See id.;
United States v. Burgess, 691 F.2d 1146, 1156 (4th

Cir.1982).

Although we question whether the district court in fact
violated Rule 30 by failing to deliver the Devitt &
Blackmar instruction verbatim, we will nonetheless
assume that a violation occurred. The question, then, is
whether the Appellants suffered any prejudice.

The Appellants contend they were prejudiced by the
district court's deviation from the Devitt & Blackmar
charge because, based on their expectation that the
persuasion language would be included, they argued
persuasion to the jury and invited the jury to listen for
persuasion in the court's entrapment instruction, [FN17]
The Appellants contend that the district court's fajlure
to give the expected jury instruction damaged their
credibility with the jury, and effectively bolstered the

- government's credibility because the entrapment

instructions discussed by the government during its
closing were ultimately given by the district court, We
disagree.

FN17. The Appeliants also contend that by
failing to include the opening paragraph of the
Devitt & Blackmar instruction, the court failed
to inform the jury that entrapment was a
complete defense to the charges. This
argument is without merit. The district court
informed the jury that entrapment was asserted
as a defense and that the government bore the
burden of proving beyond a reasonable doubt
that the Appellants were predisposed to
committing the crimes. Viewing the charge as
a whole, we conclude that the district court
adequately instructed the jury as to the effect
of the asserted defense. See Chaudhry, 174
F.3d at 408.

Although counsel for Appellants did mention
persuasion in closing argument, the reference to the
court's impending instructions was rather general.
[EN18] There was no explicit promise that the court
would define persuasion, nor was there any attempt by
the attorney to define persuasion for the jury. In
addition, although the government's closing argument
did focus primarily on whether Squillacote was coerced
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*574Crisp v. United States, 262 F.2d 68, 69 (4th
Cir.1958) (per curiam). These cases make it clear that,
in the Fourth Circuit, a defendant cannot claim an
entrapment defense based upon the purported
inducement of a third party who is not a government
agent if the third party is not aware that he is dealing
with a government agent. Accord Thickstin, 110 ¥.3d
at 1398: United States v. Martinez, 979 F.2d 1424,
1432 (10th Cir.1992).. The district court, therefore,
committed no error by refusing to give the requested
instruction.

B.

[40] The Appellants also contend that the district court

erred when it determined that the evidence established
only a single conspiracy and thus refused to give the
Appellants' requested multiple-conspiracy instruction.
We disagree. .

. [41][421[43] "A multiple conspiracy instruction is not

required unless the proof at trial demonstrates that
appellants were involved only in separate conspiracies
unrelated to the overall conspiracy charged in the

indictment." United States y. Kennedy, 32 ¥.3d 876,
884 (4th_Cir.1994) (first emphasis added) (internal

quotation marks omitted). "A single conspiracy exists -

where there is one overall agreement, or one general
business venture. Whether there is a single conspiracy
or multiple conspiracies depends upon the overlap of
key actors, methods, and goals." United States v.

Leayis, 853 F.2d 215, 218 (4th Cir.1988) (citations

and internal quotation marks omitted).

The government's evidence established that
Squillacote, Stand, and Clark were involved in a single
conspiracy to compromise information related to this
country's national defense. Stand, who was recruited by
Ziemer, recruited both Clark and Squillacote. Ziemer
was the primary handler for Stand, Squillacote, and
Clark, and the three received largely the same training
and used the same methods of communicating with their
East German contacts. After the collapse of East
Germany, the three continued their relationships with
Ziemer, which expanded to include the KGB. With the
knowledge of the other conspirators, Squillacote also
sought to develop new contacts with others who might
be interested in what the group had to offer. Stand was
aware of Squillacote's letter to Kasrils, as well as her
meetings with the undercover agent. In fact, Stand
helped Squillacote remove the classified markings from
the documents she provided to the agent. Clark was
likewise aware of the letter she wrote to Kasrils, and
Squiflacote sought to involve Stand, Clark, and Ziemer
in the operation after she was contacted by the
undercover agent.

Page 27

In our view, this evidence is more than sufficient to
support the finding of a single conspiracy. That
Squillacote, Stand, and Clark were not always aware of
the others' activities is part of the standard operating
procedure for those engaged in espionage and would
not prevent the jury from determining that a single
conspiracy existed. See United States v. Banks, 10
F.3d 1044, 1054 (4th Cir.1993) ("{Olne may be a
member of a conspiracy without knowing its full scope,
or all its members, and without taking part in the full
range of its activities or over the whole period of its
existence."); United States v. Johuson, 54 F.3d 1150,

1154 (4th Cir.1995) (concluding that evidence

established a single conspiracy even if the members of
the conspiracy did not know &ach other or had limited
contact with each other).

While it is possible that Squillacote's South African
foray could be viewed as separate from the original
conspiracy, it was certainly closely related to the
conspiracy charged in the indictment, a conspiracy in
which the evidence overwhelmingly established the
involvement of Squillacote and Stand. Therefore,
because the evidence did not establish that the
Appellants were involved "only in ‘'separate
conspiracies unrelated to the overall conspiracy
charged in the indictment,' " Kennedy, 32 ¥.3d at 884,
the district court properly refused to instruct *575 the
jury on multiple conspiracies. See id. [FN20]

FN20. The Appellants make much of Clark's
testimony on cross-examination that he did not
have an agreement with the Appellants to
commit espionage, that he lost contact with the
Appellants for a several years in the late 19705
and early 1980s, and that he was not involved
in the South African effort. Given that Clark
pleaded guilty to the charge that he conspired
with the Appellants to commit espicnage, it
seems unlikely that the jury would have found
this testimony particularly persuasive. Inany
event, to accept this argument would require
us to consider only Clark's testimony and to
ignore the other evidence tending to show the
existence of a single conspiracy or multiple,
but still related, conspiracies, which of course
we cannot do at this stage of the proceedings.

[44] Moreover, even if the evidénce in this case
warranted a multiple conspiracy instruction, the district
court's failure to give the instruction amounts to
reversible error only if the Appellants can establish'that
they were "prejudiced by the variance between the

Copr. © West 2004 No Claim to Orig. U.S. Govt, Works
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official government documents carry with them an
imprimatur of legitimacy and authenticity, Thus, even
if speculative information similar to that contained in a
document appears in the press, that should not prevent a
conviction based upon the unauthorized release of the
document itself. The government therefore contends

that the district court properly instructed the jury that .

closely held information must be made available to the
public by the government before it Ioses its status as
national defense information. :

The statutes at issue unfortunately provide no guidance

on the question of what kind of information may be
considered related to or connected with the national
defense. The task of defining “national defense"
information thus has been left to the courts.

The Supreme Court considered the possible limitations
on national defense information in Gorin v, United
States, 312 U.S. 19, 61 S.Ct. 429, 85 L.Ed. 488
(1941). Gorin involved sections one and two of the
Espionage Act of 1917, the predecessor to the statutes
at issue here. The defendants in Gorin argued that
national defense information under the Espionage Act
must be limited to information related to the places and
things specified in section 1(a) of the Espicnage Act.
[FN21] Accotding to the Gorin defendants, failure to
50 limit the *577 Act rendered it unconstitutionally
vague and infringed "upon the traditional freedom of
discussion of matters connected with national defense

which is permitted in this country." Id. at 23,61 8.Ct.
429.

FN21. Section 1(a) of the Espionage Act
prohibited entering into, flying over, or
“otherwise obtain[ing] information concerning
any vessel, aircraft, work of defense, navy
" yard, naval station, submarine base, coaling
station, fort, battery, torpedo  station,
dockyard, canal, railroad, arsenal, camp,
factory, mine, telegraph, telephone, wireless,
or signal station, building, office, ‘or other
place connected with the national defense," if
those actions were for the purpose of
obtaining national defense information
intended to be used "to the injury of the
United States, or to the advantage of any
foreign nation." Gorin, 312 U.S. at 21 n. 1,
61 S.Ct. 429. Section 793(a) contains
essentially identical language.

The Supreme Court refected this argument, and
adopted the government's definition of national defense
as "a generic concept of broad connotations, referring
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to the military and naval establishments and the related
activities of national preparedness.” Id. at 28,61 8.Ct.
429. The Court concluded that the Act's requirement
that the information be intended to be "used to the ,
injury of the United States, or to the advantage of any
foreign nation" provided a sufficient limitation on the
reach of the Act:
This [language] requires those prosecuted to have
acted in bad faith. The sanctions apply only when
scienter is established. Where there is no occasion
Jor secrecy, as with reports relating to rational
defense, published by authority of Congress or the
military departments, there can, of course, in all
likelihood be no reasonable intemt to give an
advantage to a Joreign government.
Id. (emphasis added).

In United States v. Heine, 151 F.2d 813 (2nd
Cir.1945), the Second Circuit further considered the
question of whether an espionage conviction can be
based upon the dissemination of publicly-available
information. In Heine, the defendant, during the early
stages of World War I1, provided a German corporation
with reports about the aviation industry in the United
States.  All of the information provided by the
defendant “came from sources that were lawfully
accessible to anyone who was willing to take the pains
to find, sift and collate it." Id. at 815. Relying on
Gorin, the court concluded that the disseminiation of
information that the government had never kept secret
could not support an espionage conviction:

(1jt is obviously lawful to transmit any information
about weapons and munitions of war which the
services had themselves made public; and if that be
true, we can see no warrant for making a distinction
between such information, and information which the
sérvices have never thought it necessary to withhold
at all. There can, for example, be no rational
difference between information about a factory which
is turning out bombers, and to which the army allows
access to all comers, and information about the same
bombers, contained in an official report, or procured
by a magazine through interviews with officers. The
services must be trusted to determine what
information may be broadcast without prejudice to
the "national defense," and their consent to its

dissemination is as much evidenced by what they do

not seek to suppress, as by what they utter....

“Information relating to the national defense,”

whatever else it means, cannot therefore include that

kind of information, and so far as Heine's reports
contained it, they were not within the section.

Id. at 816. The court, therefore, reversed the

defendant's conviction on the espionage count. fd. at
817,

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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Truong, however, contains no discussion of the central

issue here--that is, when can information containedina
closely-held document be considered - publicly
available-and it does mot stand for the broad
proposition urged by the Appeltants that the presence in
the public domain of snippets of unattributed and
unverified information similar to that contained in
official documents closely held by the government
prevents a prosecution based on the transmission of the
document itself. ‘

To accept the Appellants' argument would effectively
require the government to prove, at least as to some
piece of information contained in the document, that no
person anywhere in the world had ever publicly
speculated about that information. Requiring that kind
of “proof of a negative” would unduly hamper the
government's ability to protect sensitive information
and would render successful prosecutions in cases
involving closely-held documents nearly impossible.
Cf. United States v. Richardson, 30 M.J. 1239, 1244
(A.C.M.R.1990) (per curiam) ("The appeltant contends
that evidence of record is insufficient to support his
espionage conviction because there is no evidence of
record that the information he conveyed to ‘Viadimir'
was not accessible to the public.... Contrary to the
appellant's interpretation of the dicta in Gorin and the
decision in Heine, the offense of espionage does not
require proof of a negative averment. These decisions
stand for the simple proposition that an inference of bad
faith on the part of the accused may not be justified

where the 'national defense information’ alleged in the

charge is generally accessible to the public or has been
published to the public at large by the United States
government."), rev'd on other grounds, 33 M.J. 127
(C.M.A.1991). The mere fact that similar but
unofficial information is publicly available does not
automatically remove information in closely-held
documents from the realm of "national defense”
information, as the Appellants’ requested instruction
suggests. Truong 's shorthand summary of the
instruction given in that case simply cannot be read as
silently but yet so fundamentally changing the law as
established in Gorin, Heine, and Dedevan.

We reject the Appellants’ reliance on United States v.
Morison, 844 F.2d 1057 (4th Cir.1988), for the same
reason. In Morison, the defendant again challenged
section 793 as unconstitutionally vague. This court
again rejected that argument, concluding that the jury
instructions defining wilfulness and national defense
information were sufficient to overcome any vagueness
problem. See id. at 1071-72. The national defense
instruction given in Morison _stated, in relevant part,
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that "the government must prove that the documents or
the photographs are closely held in that [they] ... have
not been made public and are not available to the
general public.” Id. (ellipses and alteration in original).

" This instruction is consistent with Gorin, Heine, and

Dedeyan in that it explains that information made
public by the government as well as information never -
protected by the government is not national defense

* information. While the "not available to the general

public" language of the charge could arguably provide
some support for the Appellants’ argument, we again
decline to interpret this brief reference to the jury
charge as silently working a fundamental change in the
law.

Here, the district court instructed the jury that the
information made public by the government could not
be considered national defense information, nor could
publicly available information that the government has
never protected. These instructions were consistent with
the teachings of Gorin, Heine, and Dedeyan. *580
Although the court did not give the additional Dedeyan
instruction (which was not set out in this Court's
opinion in Dedeyarn ). that instruction was not requested
by cither party, and its omission does not render
improper the instructions given. We therefore reject the
Appellants' challenge to the district court's national
defense instructions. [FN23} ‘

FN23. As previously discussed, the Supreme
Court in Gerin concluded that the Espionage
Act's scienter requirement sufficiently fimited
the reach of the Act so as to overcome the
defendant's vagueness challenge. However,
Dedeyan, Truong, and Morison focused on
the jury instructions defining national defense
information when rejecting the vagueness or
overbreadth challenges, even though the
Supreme Court in Gorin found no reversible
error in the much more genmeral national
defense instructions that were. given in that
case. See Gorin, 312 U.S. at 30-31, 61 S.Ct.
429. To this extent, Dedeyan, Truong, and
Morison. arguably offer more protection to
defendants than required by Gorir.

V.

After carefully reviewing the record and considering
the arguments of the parties, we find no reversible error
in the proceedings below. Accordingly, the convictions
of the Appellants are hereby affirmed.

AFFIRMED

Copr. © West 2004 No Claim to Orig. 1J.S. Govt. Works
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Special Article

'On Wearing Two Hats: Role Conflict in Sefvi_ng
as Both Psychotherapist and Expert Witness

4 Larry H. §trasburger, M.D., '_I’homa_ls G. Gutheil, M.D., and Archie Brodsky, B.A,

Objective: This article explores the clinical, legal, and ethical problems that typically occur
swhen a psychotherapist serves as both a treating clinician and forensic evaluator (or expert
. witness) in the same case. Method; The professional literature, ethics codes, opinio# surveys,
and the changing economic and institutional contexts of psychotherapy are reviewed in order
to identify obstacles to widespread recognition of this straightforward ethical isswe. The proc-
esses of psychotherapy and forensic evaluation are then analyzed so as to'reveal fundarnental
incompatibilities between the psychotherapist's clinical and legal functions. Results: Attempt-
ing to treat and evaluate the same person typically creates an irreconcilable role conflict. This
role conflict manifests itself in different conceptions of truth and causation, different forms of
alliance, different types of assessment, and different ethical guidelines. Conclusions; Although
circumstances sometimes compel a practitioner to assume the dual role of treater and evalu-
ator, the problems that surround this practice argue for its avoidance whenever possible.

(Am ] Psychiatry 1997; 154:448-456)

S hould psychotherapists serve ss expert witnesses
for their patients? Psychotherapists of all disci-
plines need to confront the potential clinical, legal, and
ethical problems involved in combining the roles of
treating clinician and forunsic evaluator, As clinicians
find themselves drawn into proliferating, often ambigu-
ously defined contacts with the legal system, clarity in
role definitions becomes ¢rucial.

DEFINITIONS

The term “therapist™ refers to a clinician hired by the
patient or the patient’s family to provide phychother-
apy; therapists treat “patients” or “clients)” A *fact
witness” testifies as to direct observations that he or she

has made; a fact witness does not offer expert opinions -

or draw conclusions from the reports of others, Thus,
a therapist who servss as a fact witness testifies as to

Received June 18, 1996; revision received Oct. 16, 1996; accepted
Dec. 5, 1995, From the Department of Psychiacry, Harvard Medical
School, Boston. Address reprint requests to Dr. Strasburger, $27 Con:
cord Ave., Belmone, MA 02178,

The authors thank Barbars Long, M.D., 2nd Harold J. Bursztajn,
M.D., for their comments snd annotations in suppore of this project
and Michael Robbins, M.D., Robere L. Simon, M.D., and Ezra Cirif-
fith, M.D., for their review of the manuscript. )
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observations of the patient during therapy and the im-
mediate conclusions (such as diagnosis and prognosis)
drawn from those observations. These conclusions are
offered not as an opinion but simply as a report of
what the therapist thought, did, and documented dur-
ing therapy. ' .
An “expert witness™ {who may also act as a forensic
consultant} is a paid consultant who chooses to become
involved in the casc and is retained by an attorney,
judge, or litigant to provide evaluation and testimony
to aid the legal process., Unlike a fact witness, an expert
may offer opinions about legal questions. This role
typically involves participation in a trial. Forensic ex-
perts deal with “examinees™ or “evaluees™ rather than
with patients or clients. They do not attempt to form 2
doctor-patient relationship with their subjects.

COMMON SCENAR!OS : s

Several common scenarios may promipt a clinician to .
wear the two hats of treater and expert on behalf of the
same person, A patient may have suffered a traumatic
incident {such as a-criminal assault or an automobile
accident) during or before therapy, and litigation may
ensue. A patient may become involved in child custody
litigation. A referral may come from an attorney osten-

Ant] Psychiatry 154:4, April 1997
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ON WEARING TWO HATS

Sound as they .nm. these guidelines not only lack de-
tailed elaboration, but are unenforceable, since the

- American Academy of Psychiatry and the:Law refers

ethics complaints to APA, which has #ot adapted the

" Academy's ethical guidelines. APA has, however, issued

a comparsble position statement with respect to em-
ployment-relaced psychiatric examinations (19).

For psychologists, the ethical boundary is less sharply’

drawn. The American Psychological Association's code
of ethics (20} allows psychologists to serve simultane-
ously as consultant or expert and as fact witness in.the
same cise, provided that they “clarify role exrecta-
tions™ (p. 1610). Guidelines developed specificaily for

forensic psychologists by the American Psychology-

Law Society and Division 41 of the American Psycho-
logical Association {21) addréss the “potential conflicts
of ingerest in dual relationships with parties to a legal
gﬂ;ro:eeding” (p. 659). These guidelines, however, allow

der latitude than those of the' American Academy
of Psychiatry and the Law.

Surveys of Forensic Psychiatrists

Surveys of forensic psychiatrists’ ethical concerns reveal
a surprising lack of consensus on the treater/expert role
conflict. In a 1986 survey of forensic psychiatrists who
belonged to the American Academy of Forensic Sciences,
two-thirds considered “conflicting loyalties™ a significant
ethical issue, yet only three of 51 respondents specifically
mentioned the treaterfevatuator role conflict (22). In
1989, with the ethical guidelines of the American Acad-
emy of Psychiatry and the Law recently in place, members
of both the American Academy of Forensic Sciences and
the American Acxdemy-of Psychiatry and the Law rated
the treaterfexpert scenario least significant among 28 po-
tential ethical problems listed (23). (Only 14.5% of the
members of the American Academy of Farensic Sciences
perceived this situation to represent an ethical problem,
while 71.0% did not.) '

In 1991, among 12 controversial ethical guidelines pro-
posed for consideration, members of the American Acad-
emy of Psychiatry and the Law gave least support to ex-
tending the Academy’s warning against performing
forensic evaluations on current patients to include former
paticnts as well (24}, The authors of the survey attributed
this opposition, as well as continuing disagreement even
about the impropriety of evaluating current patients, to
a “recognition of the dual treater-evaluator role some-
times being both necessary and appropriate™ (p. 245).
‘Thus, during the past decade, any increased scrutiny of
this duaf role has confronted the reasoning that “multiple
agency and a balancing of values have become anecessary
part of all current psychiatric practice, not only for foren-

sic psychiatry™ (p. 246).

CONTEXTS AND COMPLICATIONS

" The resistance of highly trained specialists to such
an ethical principle becomes understandable when
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set againsf the changing landscape of pcychotirera Y-
Limited reimbursements are making extended psycho-
dynamic exploration a luxury. Moreover, with many

" patients’ problems being seen as manifestations of ex-

trapsychic {environmental, institutional, economic, le-
gal, or political) conditions, the therapist is becoming a
social worker, mobilizing resources on the patient’s be-

" half; a gatekeeper, unlocking the doors of managed

care; a detective, obtaining useful information; or an
agent of social control, protecting others from the pa-
tient. The therapist, thus placed in an advocate's or case
manager's role, is expected to influence external out-
comes rather than simply accompany the patient on an
inner exploration.

Mental health services today are commonly delivered
in public institutions (such as state hospitals and pris-
ons) where therapists are accountable to society as well
as to the patient. In these settings confidentiality may
be breached from the outset, and therapy often has a
built-in forensic component. Even private psychother-
amr takes on a forensic dimension in the case of report-
able offenses or threats to third parties. To some degree,
then, the treater/expert role conflict has become incor-
porated into the therapist’s job description. “Pure,” dis-
interested psychotherapy is compromised as legal, cco-
nomic, and social responsibilities multiply and fewer
clinicians really practice independently. More gnd
more, the therapist is working for institutions, corpofa-
tions, and society.

- Given these conditions, rigorous separation of the
treater and evaluator roles in public practice has been

- called unwarkable and even inadvisable (25). Nonethe-

less, a strong reaffirmation of role clarity is still called
for, especiatly in light of an epidemic of aggressive legal
advocacy by therapists. The proliferation of cases of
“recovered memory,™ for instance, with their dubious
methadologics and controversial outcomes, shows that
some therapists are losing sight of the essential distine-
tion between subjective experience and historical recon-.
struction (26). These therapists, perhaps driven by un-
examined countertransference {2), step out of role -
when they urge their patients ro take to court issues that
might better be resolved in therapy.

For didactic clarity, the following discussion is cast in
the language of traditional psychotherapy. Nonethe-
less, it applies to many forms of psychiatric and psycho-
logical ‘treatment; including psychopharmacological,
behavioral, and cognitive therapies. Since questions of
trust, rapport, and confidentiality enter into all clinical
treatment, the evaluator’s role of gathering and report-
ing information from multiple sources external to the
dyad is always in conflict with the treatet’s role.

TRUTH AND CAUSATION

Clinical and forensic undertakings are dissimilar in

that thiey aré dirécted at différent (although oveilap-
ping) realities, which they seek to understand in corre-
spondingly different ways.

" Am ] Psychiatry 154:4, April 1997
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world rather than the external world. In the course of
a therapeutic alliance the patient must often accept per-
sonal responsibility as a condition of change. This con-
trasts strongly with the plaintiff’s quest to assign re-
sponsibility to others in order to achieve recompense,
cost sharing, or
apy, the patient frequently must learn to undetitand
and forgive; these considerations are largely irrelevant
to theforensic evaluee and antithetical to the retributive
thrust of litigation.

In building a tweatment alliance the psychotherapist
attempts ¢o ally with that part of the patient that seeks

- to change; to give up pszcchopathologica,l symptoms,

and to resume ot develop healthy adaptations (33). The

pective is future oriented; troubles should be ame-

" - Horated fora better, happier life. Entitlements may have

-

to be discarded so that one can cope with everyday ex-
istence, One must accept that life is hard and often un-
just and assume responsibility for one’s role.

The forensic evaluator, on the other hand, may be altied
with (or else opposed to) that part of the evaluee which
seeks concrete for injury, exculpation from re-
sponsibility, or avoidance of responsibility through a find-

ing of incom The evaluator’s apprcach may em-
Wb@, in contrast to the normalizing
a of the psyctiotherapist. The attention pzid toa
peychopa

thological slice of -past life, without any hope-

{giving search for rencival snd remediation, may foseer 2

depressive rather than an éndouraging outlook.
People often bring légal action in the belief thar it will

-be therapeutic and empowering. Sometimes it is, but it

can #lso be raumatic. Moreover, the sense of entitle-
ment fostered by an unremiteing ‘quest for justice tends
to harden characterological defenses, thereby making
constructive change more elusive. In such caes, litiga-
tion may be said to bring about a developm.ntal arcest
or regression antithetical to therapeutic growth. Given
such risks, the proper role of a treating therapist is
not to encourage a lawsuit or to be the patient’s legal

~ advocate, Rather, it is to assist the patient in deciding

whether or not to bring suit and to provide support in
going through the legal process, if that be the decision.
The therapist ought to stand at the same distance from
the lawsuit as from any other significant event in the
patient’s life. - '

Empathy

Empathy, when used as a therapeutic technique, en-
ables the patient to fee! undérstood and facilitates the
achievement of insight. Contrary to stereotype, empa-
thy is not necessarily absent from the forensic evalu-

. ation, since a skilled evaluator creates an atmosphere in

which the evaluee feels free to speak within the limits
set by the absence of confidentiality (28). However,
even the legitimate use of empathy can lead to a quasi-

. therapeutic interaction that ultimately leaves the eval-

uee feeling betrayed by the evaluator’s regort (34).
The clinician’s habit of empathic identification, if not
balanced by objectivity, can bias a forensic evaluation

A

uity—as well a5 vindication, In ther- .

even in the absence of a treating relationship. Stone (35)
argues, therefore, that forensic evaluators must be pre-
pared to withdraw from the forensic role when a foren-
sic evaluation turns into a therapeutic encounter. How
much greater, then, the likelihood of bias in the case of
a treating therapist, whose mission of promoting pa-
tient welfare calls for deliberate identification (at the
risk of overidentification) with the patient.

Neutrality

Therapeutic neutrality (36)}—that posture of helpingthe
patient listen to himself or herself witliout critical judg-
ment, and fostering self-knowledge through the emer-
gence of hidden feelings and attitudes—is undermined
when the clinician acts’'as a forensic consultant to the
patient or attorney; judgmental assessments are inevitable
inthatrole, and serious real-world consequences may turn
on every utterance of the patient. The cracial therapeutic
posture of expectant listener, to whom anything may be
szid without consequence or penslty, is compromised.
Free access to the patient's inner world is impeded as each
disclosurc is weighed, not jast against “What will she for
he] think of me?™ but also “How will what [ say affect
the outcomeof my case?™ Neutralir{vanishes asthethera-
pist assumes the consultant’s role of advocacy foranopin-
ion supporting the patient's cause (37), 1 role assumed in

theL1.S. Supreme Court’s Ake decision (38). Bothpatient’s . -

and therapist’s rescue fantasies are activated, with their
patential for idealization of the therapist and regression
and infantilization of the patient. Patient autonomy and

‘responsibility correspondingly diminish.

Anonymity '

The anonymity of the psychotherapist, which aids in
the development and interpretation of transference (39)
and the mobilization of clinically useful projections
onto the therapist, is clearly compromised by the legal
process. Such anonymity, which may be 2 key to the
residual attitudes of the patient’s relationships with im-
portant fipures in his or Eer'past. is contaminated when
the therapist.steps out of the transference relationship
and into the patient’s present, external world. The pa-
tient who sees his or her therapist on the witness stand
may have strong reactions, not only to the testimony

- itself, but to whatever is exposed about the clinician’s

professional background, character, or personal his-
tory. Problems also arise if the patient sces the therapist

embarrassed by a vigorous and effective cross-examina- - .

tion. Will -confidence and trust not be diminished by
fears of the therapist's vulnerability? :

ASSESSMENTS
Further incomparibilities between the roles of treacer
and expert become apparent when we consider how each

obtains, evaluates, and interprets information. A clinical
assessment is not the same as a forensic assessment,

Am ] Psychiatry 154:4, April 1997
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ON WEARING TWO HATS

" holding the fairness of the justice system. Nonetheless,

art of the freating phy-

that way of doing good is not
rs harm from adverse

sician’s role. A person who su

-or painful testimony should not suffer the additional

pain of having thas testimony emerge from a doctor-pa-
tient relationship.

7 Reimbursement

Another ethical issue arises when the psychotherapist. .
goes to court. If a prognosis is offered that a patient will’
reqyire long-term treatment, the therapist, as treater,
stands to benefit directly from this statement (29). This
financial stake in the outcome may destroy the credibil-
ity of the therapist's testimony. It places the therapist in
the position of testifying for a built-in contingency fee,
which is unethical for forensic psychiatrists {18) and
forensic psychologists (21)—and, by extension, for
treaters who testify.

‘Ase'"cy

Clear disclosure of whose “agent™ one serves as—i.t.,

whom one is working for—is required in both the cfini- .
cal and forensic arenas. Barring an emergency, includ- -

ing danger to othersor “public peril,” a therapist works
only for the patient. Such an “agency statement™ is usu-
ally implicit in a contraict bétween psychiatrist and pa-
tent for individual psychotherapy (33). In the forensic
context, however, the combined therapist/expert wit-
riess MUst serve Two masters, the patient/examinec an

the law. When the therapist thus blugs his or her role,
the patient’s claim to sole allegiance is compromised.

e biasing effect of agency on furensic evalua-
tions, a matter of concemn to forensic specialists (48), is
called forensic identification—a process by whic
evaluators unintentionally adopt the viewpoint of the

~ attorneys who have retained them (49). If agency biases

forensic opinion, agency conflict, or double agency,
must influence both the evaluator {therapist) and eval-

uee (patient).

Confidentiality

The question of confidentiality goes hand in hand

with that of agency. Who is listening? What will be re-

_ vealed and where? The privacy of the consulting room,

protected by law, is essential to frank communication
during which a patient suspends self-judgment. In its
Jaffee v. Redmond decision in 1996 (50), the U.S. Su-
preme Court gave unequivocal protection to the confi-
dentiality of the psychotherapeutic retationship. Given
* the Court's reaffirmation of the primacy of therapeutic
confidentiality, over and above other vital intercsts of
society, clinicians would be unwise to compromisc this
 right by carelessly crossing the boundary into the foren-

sic arena. ; o
A patient who puts his or her mental condition at

legal issuc and thereby waives privilege loses that pri-
vacy. Although the patient may consent to breaching

454

privacy for the purpose of litigation, the prior confiden-

tial relationship may be incapable.of being restored af-

ter the litigation is over. Moreover, the patient’s con-

sent to reveal treatment records may not canstitute .
informed consent to full disclosure in court to family

members, the press, or curious bystanders {46). A

warning that the adversarial discovery process may te-
veal closely held personat details may not address the
full extent of the exposure that occurs and its cmotional
consequences, : ,

These hazards of litigation are present whether. ot
not the therapist-actually testifies. If the therapist
agrees 1o act as 4 forensic evaluator, the hazards inten-
sify. While a treating therapist may somerimes success-
fully appeal to exclude intimate material because of its
irrelevance, the forensic evaluator is less likely to be
abie to withhold anything learned in the course of an

evaluation.

RISKS FOR THE CLINICIAN WHO ACTS
IN A DUAL ROLE

At a time when forensic experts have been held liable
for negligence in evaluation (51), the therapist who at-
tempts to combine the roles of treating clinician and
forensic evaluator embarks on especially treacherous

. waters. Evea a clinician who testifies as a fact witness-

may find this scemingly unambiguous role compro-
mised (50). In court, the fact witness may face pressure
to give an expert opinion without receiving an expert
witness’s fee (52). Worse, a therapist whose factual tes-
timony displeases the patient may later be charged with
negligence for having failed ro carry out the investiga-
tory tasks of a forensic expert (53).

These problems are best avoided by offering the pa-
tient’s treatment records in lieu of testimony. The clini-
cian who does testify as a fact witness should rigorously
maintain role boundaries hy declining to perform the
functions of an expert witness, such as reviewing the
reports or depositions of other witnesses, A therapist
who is asked to give expert testimony about a patient
can respond to an attorney’s request, a subpoena, or (at
last resort) courtroom questioning with a disclaimer
such as this: “Having observed the paticat only from
the vantage point of a treating clinician, I have no ob-
jective basis for rendering an expert opinion, with a rea-
sonable degree of medical certainty, on 2 Ipgal as op-
posed to aclinical question.” '

CAVEATS

1. Ruling out this form of dual relationship is not
meant to limit the expert role to a small group of spe-
cialists. Any professional can serve as an expert witness
within the limits of his or her expertise. A psychiatrist
without specialized credentials in forensic psychiatry
can still perform evaluations and testify as an expert in
psychiatry.

1 . Fo-

Am | Psychiatry 154:4, April 1997
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Universal Declaration of Human Rights

Preamble

Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members -
of the human family is the foundation of freedom, justice and peace in the world,

Whereas disregard and conternpt for human rights have resulted in barbarous acts which have
outraged the conscience of mankind, and the advent of a world in which human beings shall enjoy
freedom of speech and belief and freedom from fear and want has been proclaimed as the highest
aspiration of the common people,

Whereas it is essential, if man is not 1o be compelled to have recourse, as a last resort, to rebellion
against tyranny and oppression, that human rights should be protected by the rule of law,

Whereas it Is essential to promote the development of friendly relations between nétions,

Whereas the peoples of the United Nations have in the Charter reaffirmed their faith in
. fundamental human rights, in the dignity and worth of the human persen and in the equal rights of
men and women and have determined to promote social progress and better standards of life in

larger freedom,

Whereas Member States have pledged themselves to achieve, in cooperation with the United
Naticns, the promotion of universal respect for and observance of human rights and fundamental

freedoms,

Whereas a common understanding of these rights and freedoms Is of the greatest importance for
the full realization of this pledge,

Now, therefore,

The General Assembly,

Proclaims this Universal Declaration of Human Rights as a common standard of achievement for
all peoples and all nations, to the end that every individual and every organ of society, keeping this
Declaration constantly in mind, shall strive by teaching and education 1o promote respect for these
rights and freedoms and by pragressive measures, national and international, to secure their

universal and effective recognition and observance, both ameng the peoples of Member States
themselves and among the peoples of territaries under their jurisdiction.

Article 1

http://www.unhchr.ch/udhr!lang/eng.htm

Page 1 of 5.
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PROFILE
Native-Name
English

Total Speakers
322,000,000 (1995)

tIsage by Country

Europe -

Officlal Language: Glbraltar, Ireland
Malta, Unlted Kingdom

Asla -
Official Language: India, Pakistan,
Philippines, Singapore

Africa - .

Official Language: Botswana,
Cameroon, Gambia, Ghana, Kenya,
Lesctho, Liberia, Malawi, Mauritius,
Namibla, Nigeria, Sierra Leone, Souw
Africa, Swaziland, Tanzania, Ugandz
Zambia

Central and South America -
Official Language: Anguitla, Antigua
Barbuda, Bahamas, Barbados, Beliz:
Bermuda, Br. Virgin Isl.5, Dominica,
Falklands, Grenada, Guyana, Jamaic
Montserrat, Puerto Rico, St. Kitts &
Nevis, St. Lucla, St. Vincent, Trinida
& Tobago, Turks & Calces Islands, L
Virging Islands

North America -
QOfficial Language: Canada, USA

Oceania -

Official Language: American 5amoa,
Australia, Belau, Cook Islands, Fiji, .
Guam, Kiribati, Marshail Islands,
Micranesia, Nauru, New Zealand,
Nive, Norfolk Islands, Northern
Mariannas, Papua New Guinea,
Salormon Islands, Tokelau, Tonga,

Tuvalu, Vanuatu, Western Sarmaa.

Background

It belongs to the Inde-European
family, Germanic group, West .
Germanic subgroup and is the officii
language of over 1.7 bilifon people.
Homie speakers are over 330 million
As regards the evolution of the Engl
language, three main phases can be
distinguishad. From the 6th and Sth
centuries B.C., the Celtlcs are bellev
to have llved in the place where we
now call Britain. Britaln first appeart
In the historical records as Jullus
Caesar campalgned there in 55-54
B.C. Britain was canquered in 43 Al
and remained under the Roman
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1. Everyone charged with a penal offence has the right td be presumed innocent until proved
guilty according to law in a public trial at which he has had all the guarantees necessary
for his defence. '

2. No one shall be held guilty of any penat offence on account of any act or omission which
did not constitute a penal offence, under national or international law, at the time when it
was commitied, Nor shall a heavier penalty be imposed than the one that was applicable
at the time the penal offence was committed. .

Article 12
No one shail be subjected to arbitrary interference with his privacy, family, home or

correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the
protection of the law against such interference or attacks.

Article 13

1. Everyone has the right to freedom of movement and residence within the borders of each

State.
2. Everyone has the right to leave any country, including his own, and to return to his country.

000D00000220220)D

"~ Article 14
O :

C ) . 1. Everyone has the right to seek and to enjoy in other countries asylum from persecution.
O 2. This right may not be invoked in the case of prosecutions genuinely arising from non-
() political crimes or from acts contrary to the purposes and principles of the United Nations.

Article 15

1. Everyone has the right to a nationality.
2. No one shall be arbitrarlly deprived of his nationaiity nor denied the right to change his

nationality.

Article 16

1. Men and women of full age, without any limitation due to race, nationality or religion, have
the right to marry and to found a family. They are enlitled to equal rights as to marriage,
during marriage and at its dissolution.

2. Marriage shall be entered into only with the free and full consent of the intending spouses

3. The family is the natural and fundamental group unit of society and is entitled to protection
by society and the State. ‘

Article 17

1. Everyone has the right to own property alone as well as in association with others.
2. No one shall be arbitrarily deprived of his property.

Article 18

Everyone has the right to freedom of thought, conscience and refigion; this right includes freedom
1o change his religion or belief, and freedom, either alone or in community with others and in public
or private, to manifest his refigion or belief in teaching, practice, worship and observance,

Article 19

http://www.unhchr.ch/udhr/lang/eng.htm : © 4/4/2005
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professional education shall be made generally available and higher education shall be
equally accessible to all on the basis of merit.

2. Education shall be directed to the full development of the human personality and to the
strengthening of respect for human rights and fundamental freedoms. it shall promote
understanding, tolerance and friendship among all nations, racial or religious groups, and
shall further the activities of the United Nations for the maintenance of peace.

3. Parents have a prior right to choose the kind of education that shall be given to their -
children.

Article 27

1. Everyone has the right freely to participate in the cultural life of the community, to enjoy the
arts and to share in scientific advancement and its benefits.

2. Everyone has the right to the protection of the moral and material interests resulting from
any scientific, literary or artistic production of which he is the author,

Article 28

Everyone is entilled to a social and international order in which the rights and freedoms set forth in
this Declaration can be fully realized. :

Article 29

1. Everyone has duties to the community in which alone the free and full development of his
personality is possible.

2. Inthe exercise of his rights and freedoms, everyone shall be subject only to such
limitations as are determined by law solely for the purpose of securing due recognition and
respect for the rights and freedoms of others and of meeting the just requiremenis of
morality, public order and the general welfare in a democratic society.

3. These rights and freedoms may in no case be exercised contrary to the purposes and
principles of the United Nations. '

Article 30

Mothing in this Declaraiio‘n may be interpreted as implying for any State, group or person any right
to engage in any aclivity or to perform any act aimed at the destruction of any of the rights and
freadoms set forth herein.

© The Office of the High Commissioner

for Human Rights
- OHCHR-UNOG
Geneva, Switzerland

8-14 Avenue de la Paix

Send 1 with ts and t' . 1211 Geneva 10, Switzerland
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udhr@ohchr.org

L SITE MAP | SEARCH | INDEX | DOCUMENTS | TREATIES | MEETINGS | PRESS | STATEMENTS k%
http://www.unhchr.ch/udhr/lang/eng.htm 4/4/2005






* (eneva Convention relative to the Treatment of Prisoners of War ‘ , Page 1 of 59 °

CCCLLLCeCeeececo

Francais | Espaiiol

_ Geneva Convention relative to the Treatment of Prisoners of War

Adopted on 12 August 1949 by the Diplomatic Conference for the Establishment of
International Conventions for the Protection of Victims of War, held in Geneva
‘ from 21 April to 12 August, 1949

entry into force 21 October 1950

PART I

GENERAL PROVISIONS
Article 1

The High Contracting Parties undertake to respect and to ensure respect for the present
Convention in'all circumstances.

. Article 2

in addition to the provisions which shall be implemented in peace time, the present Convention
shall apply to all cases of declared war or of any other armed conflict which may arise between
two or more of the High Contracting Parties, even if the state of war is not recognized by one

of them.

The Convention shall also épply to all cases of partial or total occupation of the territory of a
High Contracting Party, even if the said occupation meets with no armed resistance.

Although one of the Powers in conflict may not be a party to the present Convention, the
Powers who are parties thereto shall remain bound by it in their mutual relations. They shall
furthermore be bound by the Convention in relation to the said Power, if the latter accepts and

applies the provisions thereof. . .

Article 3

In the case of armed conflict not of an international character occurring in the territory of one of
the High Contracting Parties, each party to the conflict shall be bound to apply, as a minimum,

the following provisions:

1. Persons taking no active part in the hostilities, including members of armed forces who have
laid down their arms and those placed hors de combat by sickness, wounds, detention, or any
other cause, shall in all circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria,

To this end the following acts are and shall remain prohibited at any time and in any place



. of labour units or of services responsible for the welfare of the armed forces, provided that they

~ them for that purpose with an identity card similar to the annexed model.
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civilian members of military aircraft crews, war correspondents, supply contractors, members ' »

have received authorization from the armed forces which they accompany, who shall provrde _ i

5. Members of crews, including masters, pilots and apprentices, of the merchant marine and
the crews of civil aircraft of the Parties to the conflict, who do not benefit by more favourable
treatment under any other provisions of international law..

6. Inhabitants of a non-occupied territory, who on the approach of the enemy spontaneously
take up arms to resist the invading forces, without having had time to form themselves into
regular armed units, provided they carry arms openly and respect the laws and customs of
war.

B. The following shall likewise be treated as prisoners of war under the present Convention: -

1. Persons belonging, or having belonged, to the armed forces of the occupied country, if the
. occupying Power considers it necessary by reason of such allegiance to intern them, even

though it has originally liberated them while hostilities were going on outside the territory it
occupies, in particular where such persons have made an unsuccessful attempt to rejoin the
armed forces to which they belong and which are engaged in combat, or where they fail to
comply with a summons made to them with a view to internment.

2. The persons belonging to one of the categories enumerated in the present Article, who have
been received by neutral or non-belligerent Powers on their territory and whom these Powers
are required to intern under international law, without prejudice to any more favourable
treatment which these Powers may choose to give and with the exception of Articles 8, 10, 15,
30, fifth paragraph, 58-67, 92, 126 and, where diplomatic relations exist between the Parties to
the conflict and the neutral or non-belligerent Power concerned, those Articles concerning the
Protecting Power. Where-such diplomatic relations exist, the Pariies to a conflict on whom
these persons depend shall be allowed to perform towards them the functions of a Protecting
Power as provided in the present Convention, without prejudice to the functions which these
Parties normally exercise in conformity with diplomatic and consular usage and treaties.

C. This Article shall in no way affect the status of medical personnel and chaplarns as provided
for in Article 33 of the present Convention.

Article 5

The present Convention shall apply to the persons referred to in Articie 4 from the tlme they faII
into the power of the enemy and until their final release and repatriation.

Should any doubt arise as to whether persons, having committed a belligerent act and having
fallen into the hands of the enemy, belong to.any of the categories enumerated in Article 4,
such persons shall enjoy the protection of the present Convention until such time as their
status has been determined by a competent tribunal.

Article 6

In addition to the agreements expressly provided for in Articles 10, 23, 28, 33, 60, 65, 66, 67,
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- |f protection cannot be arranged accordingly, the. Detaining Power shall request or shall

accept, subject to the provisions of this Article, the offer of the services of a humanitarian
organization, such as the International Committee of the Red Cross, to assume the
humanitarian functions performed by Protecting Powers under the present Convention.

Any neutral Power or any organization invited by the Power concerned or offering itself for
these purposes, shall be required to act with a sense of responsibility towards the Parly to the
conflict on which persons protected by the present Convention depend, and shall be required
to furnish sufficient assurances that it is in a position to undertake the appropriate functions
and to discharge them impartially. ' '

No derogation from the preceding provisions shall be made by special agreements between
Powers one of which is restricted, even temporarily, in its freedom to negotiate with the other
Power or its allies by reason of military events, more particularly where the whole, or a
substantial part, of the territory of the said Power is occupied. ‘

Whenever in the present Convention mention is made of a Protecting Power, such mention
applies to substitute organizations in the sense of the present Article.

Article 11

in cases where they deem it advisabie in the interest of protected persons, particularly in cases
of disagreement between the Parties to the conflict as to the application or interpretation of the
provisions of the present Convention, the Protecting Powers shall lend their good offices with a’
view to settling the disagreement.

For this purpose, each of the Protecting Powers may, either at the invitation of one Party or on
its own initiative, propose to the Parties to the conflict a meeting of their representatives, and in
particular of the authorities responsible for prisoners of war, possibly on neutral territory
suitably chosen. The Parties to the confiict shall be bound to give effect to the proposals made
to them for this purpose. The Protecting Powers may, if necessary, propose for approval by the
Parties to the conflict a person belonging to a neutral Power, or delegated by the International
Committee of the Red Cross, who shall be invited to take part in such a meeting.

PART I .

GENERAL PROTECTION OF PRISONERS OF WAR

Article 12

Prisoners of war are in the hands of the enemy Power, but not of the individuals or military

units who have captured them. Irrespective of the individual responsibilities that may exist, the

Detaining Power is responsible for the treatment given them.,

Prisoners of war may only be transferred by the Detaining Power to a Power which is a party to
the Convention and after the Detaining Power has satisfied itself of the willingness and ability

- of such transferee Power to apply the Convention. When prisoners of war are iransferred

under such circumstances, responsibility for the application of the Convention rests on the
Power accepting them while they are in its custody. :
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Every prisbnér of war, when questioned on the subject, is bound to give'only his surnamé, first

names and rank, date of birth, and army, regimental, personal or serial number, or failing this,
equivalent information. If he wilfully infringes this rule, he may render himself liable to a
restriction of the privileges accorded to his rank or status.

-Each Parly toa conﬂlct is required to furnish the persons under its jurisdiction who are liable to
become prisoners of war, with an identity card showing the owner's surname, first names,

rank, army, tregimental, personal or serial number or equivalent information, and date of birth.
The identity card may, furthermore, bear the signature or the fingerprints, or both, of the owner,
and may bear, as well, any other information the Party to the conflict may wish to add

-concerning persons belonging to its armed forces. As far as possible the card shall measure

6.5 x 10 cm. and shall be issued in duplicate. The identity card shall be shown by the prisoner
of war upon demand, but may in no case be taken away from him.

No physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of
war to secure from them information of any kind whatever. Prisoners of war who refuse to
answer may not be threatened, insulted, or exposed to any unpleasant or disadvantageous
treatment of any kind.

Prisoners of war who owing to their physical or mental condition, are unable to state their
identity, shall be handed over to the medical service. The identity of such prisoners shall be
established by all possible means, subject to the provusuons of the preceding paragraph.

The queshonmg of prisoners of war shall be carried out in a language which they understand.
Article 18

All effects and articles of personal use, except arms, horses, military equipment and military
documents shall remain in the possession of prisoners of war, likewise their metal helmets and
gas masks and like articles issued for personal protection. Effects and articles used for their
clothing or feeding shall likewise remain in their possession, even if such effects and articles
belong to their regulation military eqmpment

At no time should prisoners of war be without identity documents. The Detaining Power shall
supply such documents to prisoners of war who possess none.

" Badges of rank and nationality, decorations and articles having above all a personal or

sentimental value may not be taken from prisoners of war.

Sums of money carried by prisoners of war may not be taken away from them except by order
of an officer, and after the amount and particulars of the owner have been recorded in a
special register and an itemized receipt has been given, legibly inscribed with the name, rank
and unit of the person issuing the said receipt. Sums in the currency of the Detaining Power, or
which are changed into such.currency at the prisoner's request, shall be placed to the credit of
the prisoner's account as provided in Article 64. '

The Detaining Power may withdraw articles of value from 'prisoners of war only for reasons of
security; when such articles are withdrawn, the procedure laid down for sums of money
impounded shall apply.
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prisoner of war shall be compelled to accept liberty on parole or promise.

Upon the outbreak of hostilities, each Party to the confllct shall notify the adverse Party of the
laws and regulations allowing or forbidding its own nationals to accept liberty on parole or
promise. Prisoners of war who are paroled or who have given their promise in conformity with
the laws. and regulations so notified, are bound on their personal honour scrupulously to fulfil,
both towards the Power on which they depend and towards the Power which has captured
them, the engagements of their paroles or promises. In such cases, the Power on which they
depend is bound neither to require nor to accept from them any service incompatible with the
parole or promise given.

Article 22

Prisoners of war may be interned only in premises iocated on land and affording every
guarantee of hyglene and healthfulness. Except in particular cases which are Justified by the
interest of the prisoners themselves, they shall not be snterned in penitentiaries.

Prisoners of war interned in unhealthy areas, or where the climate is injurious for them, shalt
be removed as soon as possible to a more favourable climate.

The Detaining Power shail assemble prisoners of war in camps or camp compounds according
to their nat:onal:ty language and customs, provided that such prisoners shall not be separated

from prisoners of war belonging fo the armed forces wuth Wthh they were serving at the time of

their capture, except with their consent.
Article 23

No prisoner of war may at any time be sent to or detained in areas where he may be exposed
to the fire of the combat zone, nor may his presence be used to render certain points or areas
immune from military operations.

Prisoners of war shall have shelters against air bombardment and other hazards of war, to the
same extent as the local civilian population. With the exception of those engaged in the
protection of their quarters agam'st the aforesaid hazards, they may enter such shelters as
soon as possible after the giving of the alarm. Any other protec'uve measure taken in favour of
the population shall also apply to them.

Detaining Powers shall give the Powers concerned, through the intermediary of the Protecting

Powers, all useful information regarding the geographical location of prisoner of war camps.

Whenever military considerations permit, prisoner of war camps shall be indicated in the day-
time by the letiers PW or PG, placed so as to be clearly visible from the air. The Powers
concerned may, however, agree upon any other system of marking. Only prisoner of war
camps shall be marked as such.

Article 24 ‘ ' ,
Transit or screemng camps of a permanent kind shall be fitted out under conditions similar to

those described in the present Section, and the prisoners therein shall have the same
treatment as in other camps.
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The regular replacement and repair of the above articles shall be assured by the Detaining
Power. In addition, prisoners of war who work shall receive appropriate clothing, wherever the -
nature of the work demands. . S

. Article 28

Canteens shall be installed in all camps, where prisoners of war may procure foodstuffs, soap
and tobacco and ordinary articles in daily use. The tariff shall never be in excess of local
market prices. The profits made by camp canteens shall be used for the benefit of the
prisoners; a special fund shall be created for this purpose. The prisoners' representative shall
have the right to coliaborate in the management of the canteen and of this fund. :

220202222220

(? When a camp is closed down, the credit balance of the special fund shall be handed to an
(" international welfare organization, to be employed for the benefit of prisoners of war of the
fﬂ) same nationality as those who have contributed to the fund. in case of a general repatriation,
‘-(-) s such profits shall be kept by the Detaining Power, subject to any agreement to the contrary
) between the Powers concerned. _ ' :
).
e Chapter Il
) ' .
O | HYGIENE AND MEDICAL ATTENTION
) Article 29
. The Detaining Power shall be bound to take all sanitary measures necessary o ensure-the
) cleanliness and healthfulness of camps and fo prevent epidemics.
C | |
-) Prisoners of war shall have for their use, day and night, conveniences which conform to the
(\) rules of hygiene and are maintained in a constant state of cleanliness. In any camps in which
Q) _ women prisoners of war are accommodated, separate conveniences shall be provided for
‘ -them.
@ _
() Also, apart from the baths and showers with which the camps shall be furnished, prisoners of
® ' ' war shall be provided with sufficient water and soap for their personal toilet and for washing
3 their personal laundry; the necessary installations, facilities and time shall be granted them for
(- that purpose. '
8 , Article 30
| Every camp shall have an adequate infirmary where prisoners of war may have the attention
L
o they require, as well as appropriate diet. Isolation wards shall, if necessary, be set aside for-
) cases of contagious or mental disease. '

Prisoners of war suffering from serious disease, or whose condition necessitates special
treatment, a surgical operation or hospital care, must be admitted to any military or civilian
medical unit where such treatment can be given, even if their repatriation is contemplated in
the near future. Special facilities shall be afforded for the care to be given to the disabled, in
particular to the blind, and for their rehabilitation, pending repatriation. ‘ '

Prisoners of war shall have the attention, preferably, of medical personnél of the Power on
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place at their disposal the necessary means of fransport.

(b) The senior medical officer in each camp shall be responsible to the camp military
authorities for everything connected with the activities of retained medical personnel.. For this_
purpose, Parties to the conflict shall agree at the outbreak of hostilities on the subject of the
corresponding ranks of the medical personnel, including that of sacleties mentioned in Article
o6 of the Geneva Convention for the Amelioration of the Condition of the Wounded and Sickin -
Armed Forces in the Field of August 12, 1949, This senior medical officer, as well as
chaplains, shall have the right to deal with the competent authorities of the camp on all
questions relating to their duties. Such authorities shall afford them all necessary facilities for

correspondence relating to these questions.

(c) Although they shall be subject to the internal discipline of the camp in which they are
retained, such personnel may not be compelied to carry out any work other than that
concerned with their medical or religious duties. . :

During hostilities, the Parties to the conflict shall agree concerning the possible relief of .
retained personnel and shall settle the procedure to be followed. :

None of the preceding provisions shall relieve the Detaining Power of its obligations with
regard to prisoners of war from the medical or spiritual point of view. :

Chapter V
RELIGIOUS, INTELLECTUAL AND PHYSICAL ACTIVITIES

Article 34

Prisoners of war shall enjoy complete latitude in the exercise of their religious duties, including
attendance at the service of their faith, on condition that they comply with the disciplinary
routine prescribed by the military authorities.

Adequate premises shall be provided where religious services may be held.

Article 35

Chaplains who fall into the hands of the enemy Power and who remain or are retained with a
view to assisting prisoners of war, shall be allowed to minister to them and to exercise freely
their ministry amongst prisoners of war of the same religion, in accordance with their religious -
conscience. They shall be allocated among the various camps and labour detachments
containing prisoners of war belonging to the same forces, speaking the same language or
practising the same religion. They shall enjoy the necessary facilities, including the means of’
transport provided for in Article 33, for visiting the prisoners of war outside their camp. They
shall be free to correspond, subject to censorship, on matters concerning their religious duties
with the ecclesiastical authorities in the country of detention and with international religious
organizations. Letters and cards which they may send for this purpose shalf be in addition to
the quota provided for in Article 71. :

Article 36
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- Atticle 41
S _
L . In every camp the text of the present Convention and its An | i
‘ ) _ _ _ Annexes and the contents 4
O special agreement provided for in Article 6, shall be posted, in the prisoners' owr? Iar? f:: ye t ‘?
) places where all may read them. Copies shall be supplied, on request, to the prisonegrls v?hc; :
o cannot have access to the copy which has been posted. ’
Oy Regulations, orders, notices and publicatlions of every ki [ | j
, orders, r ind relating to th i <
) ~of \évar sl'!all pe issued to them in a language which thwey understar?dt.osughc?%duulgzig;g ngfdn:r;s "
. % ;‘n pybhcatl?ns shall be posted in the manner described above and copies shall be h'anded to 5
) | the prisoners representative. Every order and command addressed to prisoners of war g
) w_zdnndually must likewise be given in a language which they understand. l
Yy Article 42 | |
0 | -
L The use of weapons against prisoners of war, especiall i ' i
& Miisdaedudipuin _ : , especially against those who are escaping or ;
s . pe, shall constitute an extreme measure, which sh ' )
(3 warnings appropriate to the circumstances. shall always be p receded by | )
) Cha
| pter Vil 3
@,
() RANK OF PRISONERS OF WAR
O  Article 43
Oy '
pon the outbreak of hostilities, the Parties to the conflict shall communi
. _ S, unicate
(J the titles and ranks of all the persons mentioned in Article 4 of the present Cotr?vgggo?'ln?;hcen:der
() to ensure equality of treatment between prisoners of equivalent rank. Titles and ranks :which
) are subsequently created shall form the subject of similar communications.
- The Detaining Power shall i ions i ic cen
O _ g all recognize promotions in rank which have been accorded to
(A) _ g:ggﬂgrs of war and whl_c_:h have been duly notified by the Power on which these prisoners
o |
- Article 44
) -
C )_,_,. ' grtrcilc:;z and prisoners of equivalent status shall be treated with-the regard due to their rank
() ' in order to ensure service in officers' camps, other ranks of the
o) . ' same armed forces who,
(‘ ) taaskgzsos;%e, spe‘?kfthe same Iangqage, shall be assigned in sufficient numbers, account ggitf'lagr
O oo toeplzr?or% ng;cgtrﬁ ee:nwdoe{(:soners.of equivalent status. Such orderlies shall not be
UI . . ’ . )
O Supervision of the mess bylthe officers themselves shall be facilitated in every way.
O Article 45 |
) " Prisoners of wa i ' v
O iy ;vthreci)rt?aerrl l‘ih::do;gc;ers and prisoners of equivalent status shall be treated with the
J
L
U
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. Should the above provisions be infringed, prisoners of war shall be allowed to exercise their
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SECTION Iil |
LABOUR OF PRISONERS OF WAR

Article 49

The Detaining Power may utilize the labour of prisoners of war who are physically fit, taking
into account their age, sex, rank and physical aptitude, and with a view particularly to
maintaining them in a good state of physical and mental health.

Non- commssswned officers who are prisoners of war shall only be required to do supervisory
work. Those not so required may ask for other suitable work which shall, so far as possnble be
found for them,

If officers or persons of equivalent status ask for suitable work, it shall be found for them, so far
as possible, but they may in no circumstances be compelled to work.

Article 50

Besides work connected with camp administration, installation or maintenancs, prisoners of
war may be compelled to do only such work as is included in the following classes:

(a) Agriculture;

(b) Industries connected with the production or the extraction of raw materials, and
manufacturing industries, with the exception of metallurgical, machinery and chemical
industries; public works and building operations which have no military character or purpose;
(c) Transport and handling of stores which are not military in character or purpose; '

(d) Commercial business, and arts and crafts;

(e) Domestic service;

(f) Public utility services having no military character or purpose. _ 4

right of complaint, in conformity with Article 78.
Article 51

Prisoners of war must be granted suitable working conditions, especially as regards

accommodation, food, clothing and equipment; such conditions shall not be inferior to those :
enjoyed by nationals of the Detaining Power employed in similar work; account shall also be :
taken of climatic conditions. g

The Detalnlng Power, in utilizing the labour of prisoners of war, shall ensure that in areas in
which prisoners are employed, the national legislation concerning the protection of Iabour and,
more particularly, the regulations for the safety of workers, are duly applied. ‘
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'If any prisoner of war considers himself incapable of working, he shall be permitted to appear
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before the medical authorities of his camp. Physicians or surgeons may recommend that the 1
prisoners who are, in their opinion, unfit for work, be exempted therefrom.
Article 56

The organization and administration of labour detachments shall be similar to those of prisoner
of war camps.

Every labour detachment shall remain under the control of and administratively part of a
prisoner of war camp. The military authorities and the commander of the said camp shali be
responsible, under the direction of their government, for the observance of the provisions of
the present Convention in labour detachments.

The camp commander shall keep an up-to-date record of the labour detachments dependent
on his camp, and shall communicate it to the delegates of the Protecting Power, of the _ !
International Committee of the Red Cross, or of other agencies giving relief to prisoners of war, :
who may visit the camp. ‘

Article 67

The treatment of prisoners of war who work for private persons, even if the latter are
responsible for guarding and protecting them, shall not be inferior to that which is provided for
by the present Convention. The Detaining Power, the military authorities and the commander
of the camp to which such prisoners belong shall be entirely responsible for the maintenance,
care, treatment, and payment of the working pay of such prisoners of war.

Such prisoners of war shall have the right to remain in communication with the prisoners'
representatives in the camps on which they depend.

FINANCIAL RESOURCES OF PRISONERS OF WAR

B N L T TP

" Article 58

Upon the outbreak of hostilities, and pending an arrangement on this matter with the Protecting
Power, the Detaining Power may determine the maximum amount of money in cash or in any
similar form, that prisoners may have in their possession. Any amount in excess, which was
properly in their possession and which has been taken or withheld from them, shall be placed.
to their account, together with any.monies deposited by them, and shall not be converted into-
any other currency without their consent.

If prisoners of war are permitted to purchase services or commodities outside the camp -
- against payment in cash, such payments shall be made by the prisoner himself or by the camp
administration who.will charge them to the accounts of the prisoners concerned. The Detaining
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Article 61

The Detaining Power shall accept for distribution as supplementary pay to pnsoners of war
sums which the Power on which the prisoners depend may forward to them, on condition that
the sums to be patd shall be the same for each prisoner of the same category, shall be
payable to all prisoners of that category dependlng on that Power, and shall be placed in their
separate accounts, at the earliest opportunity, in accordance with the provisions of Article 64.
Such supplementary pay shall not relieve the Detaining Power of any obligation under this
Convention.

Article 62

Prisoners of war shall be paid a fair working rate of pay by the detaining authorities direct. The
rate shall be fixed by the said authorities, but shall at no time be less than one-fourth of one
Swiss franc for a full working day. The Detaining Power shall inform prisoners of war, as well
as the Power on which they depend, through the intermediary of the Protecting Power, of the
rate of daily working pay that it has fixed.

Working pay shaH likewise be paid by the detaining authorities to prisoners of war permanently
detailed to duties or to a skilled or semi-skilled occupation in connection with the
administration, installation or maintenance of camps, and to the prisoners who are required to
carry out splrltual or medical duties on behalf of their comrades.

The working pay of the prisoners' representative, of his advisers, if any, and of his assistants,

shall be paid out of the fund maintained by canteen profits. The scale of this working pay shall
be fixed by the prisoners' representative and approved by the camp commander. If there is no
such fund, the detaining authorities shall pay these prisoners a fair working rate of pay.

Article 63

Prisoners of war shall be permitted to receive remittances of money addressed to them
individually or collectively.

Every prisoner of war shall have at his disposal the credit balance of his account as provided
for in the following Article, within the limits fixed by the Detaining Power, which shall make
such payments as are requested. Subject to financial or monetary restrictions which the
Detaining Power regards as essential,: -prisoners of war may also have payments made
abroad. In this case payments addressed by prlsoners of war to dependants shall be given
priority.

In any event, and subject to the consent of the Power on which they depend, prisoners may
have payments made in their own country, as follows: the Detaining Power shall send to the
aforesaid Power through the Protecting Power a notification giving all the necessary particulars
concerning the prisoners of war, the beneficiaries of the payments, and the amount of the .
sums to be paid, expressed in the Detaining Power's currency. The sald notification shall be
signed by the prisoners and countersigned by the camp commander. The Detaining Power
shall debit the prisoners' account by a corresponding amount; the sums thus debited shall be
placed by it to the credit of the Power on which the prisoners depend.

To apply the foregoing provisions, the Detaining Power may usefully consult the Model
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Advances of pay, issued to prisoners of war in conformity with Article 60, shall be considered
as made on behalf of the Power on which they depend. Such advances of pay, as well as all
payments made by the said Powsr under Article 63, third paragraph, and Article 68, shall form .
the subject of arrangements between the Powers concerned, at the close of hostilities.

Article 68

Any claim by a prisoner of war for compensation in respect of any injury or other disability
arising out of work shall be referred to the Power on which he depends, through the Protecting
Power. In accordance with Article 54, the Detaining Power will, in all cases, provide the
prisoner of war concerned with a statement showing the nature of the injury or disability, the
circumstances in which it arose and particulars of medical or hospital treatment given for it
This statement will be signed by a responsible officer of the Detaining Power and the medical
particulars certified by a medical officer. : ,

Any claim by a prisoner of war for compensation in respect of personal effects, monies or
valuables impounded by the Detaining Power under Article 18 and not forthcoming on his
repatriation, or in respect of loss alleged to be due to the fault of the Detaining Power or any of
its servants, shali likewise be referred to the Power on which he depends. Nevertheless, any
such personal effects required for use by the prisoners of war whilst in captivity shall be
replaced at the expense of the Detaining Power. The Detaining Power will, in all cases, provide
the prisoner of war with a statement, signed by a responsible officer, showing all available
information regarding the reasons why such effects, monies or valuables have not been
restored to him. A copy of this statement will be forwarded to the Power on which he depends
through the Central Prisoners of War Agency provided for in Article 123.

SECTIONV
RELATIONS OF PRISbNERS OF WAR WITH THE EXTERIOR

Article 69

Immediately upon prisoners of war falling into its power, the Detaining Power shall inform them
and the Powers on which they depend, through the Protecting Power, of the measures taken
to carry out the provisions of the present Section. They shall likewise inform the parties
concerned of any subsequent modifications of such measures.

Article 70

Immediately upon capture, or not more than one week after arrival at a camp, even ifitis a
transit camp, likewise in case of sickness or transfer to hospital or another camp, every
prisoner of war shall be enabled to write direct to his family, on the one hand, and to'the
Central Prisoners of War Agency provided for in Article 123, on the other hand, a card similar,
-if possible, to'the model annexed to the present Convention, informing his relatives of his
capture, address and state of health. The said cards shall be forwarded as rapidly as possible
and may not be delayed in-any manner.

Article 71

Prisoners of war shall be allowed to send and receive letters and cards. If the Detaining Power
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collective shipments, which are annexed to the present Convention, shall be applied.

The special agreements referred to above shall in no case restrict the right of prisoners'
representatives to take possession of collective relief shipments intended for prisoners of war,
to proceed to their distribution or to dispose of them in the interest of the prisoners.

Nor shall such agreements restrict the right of representatives of the Protecting Power, the
International Committee of the Red Cross or any other organization giving assistance to
prisoners of war and responsible for the forwarding of collective shipments, to supervise their
distribution to the recipients. '

Arlicle 74
All relief shipments for prisoners of wér shall be exempt from import, customs and other dues.

Correspondence, relief shipments and authorized remittances of money addressed to
prisoners of war or despatched by them through the post office, either direct or through the
Information Bureaux provided for in Article 122 and the Central Prisoners of War Agency
provided for in Article 123, shall be exempt from any postal dues, both in the countries of origin
and destination, and in intermediate countries.

If reilef shipments mtended for prisoners of war cannot be sent through the post office by
reason of weight or for any other cause, the cost of transportation shall be borne by the
Detaining Power in all the territories under its control, The other Powers party to the
Convention shall bear the cost of transport in their respective territories.

In the absence of special agreements between the Parties concerned, the costs connected
with transport of such shipments, other than costs covered by the above exemption, shall be
charged to the senders.

The High Contracting Parties shall endeavour fo reduce, so far as possible, the rates charged
for telegrams sent by prisoners of war, or addressed to them.

Article 75

Should'mllltary operations prevent the Powers concerned from fulfilling their obligation to
assure the transport of the shipments referred to in Articles 70, 71, 72 and 77, the Protecting

Powers concerned, the, International Committee of the Red Cross or any other organization

duly approved by the Parties to the confiict may undertake to ensure the conveyance of such
shipments by suitable means (railway wagons, motor vehicles, vessels or aircraft, etc.). For
this purpose, the High Contracting Parties shall endeavour to supply them with such transport
and to allow its circulation, especially by granting the necessary safe-conducts.

Such transpoit may also be used to convey:

(a) Correspondence, lists and reports exchanged between the Central Information Agency
referred to in Article 123 and the National Bureaux referred to in Article 122;

{b) Correspondence and reports relating to prisoners of war which the Protecting Powers, the
International Committee of the Red Cross or any other body assisting the prisoners, exchange
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They shall also have the unrestricted right to apply to the representatives of the Protecting
Powers either through their prisoners' representative or, if they consider it necessary, direct, in
order to draw their attention to any points on which they may have complaints to make
regarding their conditions of captivity.

These requests and complaints shall not'be limited nor considered to be a part of the
correspondence quota referred to in Article 71. They must be transmitted immediately. Even if
they are recognized to be unfounded, they may not give rise to any punishment.

Prisoners' representatives may send pefiodic reports on the situation in the camps and the
needs of the prisoners of war to the representatives of the Protecting Powers.

Chapter il |
PRISONER OF WAR REPRESENTATIVES

Article 79

in all places where there are prisoners of war, except in those where there are officers, the
prisoners shall freely elect by secret ballot, every six months, and also in case of vacancies,
prisoners’ representatives entrusted with representing them before the military authorities, the
Protecting Powers, the Infernational Committee of the Red Cross and any other organization
which may assist them. These prisoners' representatives shall be eligible for re-election.

In camps for officers and persons of equivalent status or in mixed camps, the senior officer
among the prisoners of war shall be recogrnized as the camp prisoners' representative. In
camps for officers, he shall be assisted by one or more advisers chosen by the officers; in
mixed camps, his assistants shall be chosen from among the prisoners of war who are not
officers and shall be elected by them.

Officer prisoners of war of the same nationality shall be stationed in labour camps for prisoners
of war, for. the purpose of carrying out the camp administration duties for which the prisoners of
war are responsible. These officers may be elected as prisoners' representatives under the
first paragraph of this Article. in such a case the assistants to the prisoners' representatives
shall be chosen from among those prisoners of war who are not officers. '

'Every representative elected must be approved by the Detaining Power before he has the right
to commence his duties. Where the Detaining Power refuses to approve a prisoner of war
elected by his fellow prisoners of war, it must inform the Protecting Power of the reason for

such refusal.

In all cases the prisoners' representative must have the same nationality, language and
customs as the prisoners of war whom he represents. Thus, prisoners of war distributed in
different sections of a camp, according to their nationality, language or customs, shall have for
each section their own prisoners' representative, in accordance with the foregoing paragraphs.

Arlicle 80

Prisoners' representatives shall further the physical, spiritual and intellectual well-being of
prisoners of war. ‘
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by a member of the forces of the Detaining Power, such acts shall entail disc’iplinary
punishments only. ' :

Article 83

In deciding whether proceedings in respect of an offence alleged to have been committed bya
prisoner of war shall be judicial or disciptinary, the Detaining Power shall ensure thatthe

-competent authorities exercise the greatest leniency and adopt, wherever possible, disciplinary

rather than judicial measures.

Article 84

A prisoner of war shall be tried only by a military court, unless the existing laws of the
Detaining Power expressly permit the civil courts to try a member of the armed forces of the
Detaining Power in respect of the particular offence alleged to have been committed by the

-prisoner of war,

In no circumétances whatever shall a prisoner of war be tried by a court of any kind which does
not offer the essential guarantees of independence and impartiality as generally recognized,
and, in particular, the procedure of which does not afford the accused the rights and means of

defence provided for in Article 105.

Article 85

Prisoners of war prosecuted under the laws of the Detaining Power for acts committed prior to
capture shall retain, even if convicted, the benefits of the present Convention.

Article 86

No prisoner of war may be punished more than once for the same act, or on the same charge.

Article 87

Prisoners of war may not be sentenced by the military authorities and courts of the Detaining
Power to any penalties except those provided for in respect of members of the armed forces of
the said Power who have committed the same acts.

When fixing the penalty, the courts or authorities of the Detaining Power shall take into
consideration, to the widest extent possible, the fact that the accused, not being a national of
the Detaining Power, is not bound to it by any duty of allegiance, and that he is in its power as
the result of circumstances independent of his own will. The said courts or authorities shall be
at liberty to reduce the penalty provided for the violation of which the prisoner of war is
accused, and shall therefore not be bound to apply the minimum penalty prescribed.

Collective punishment for individual acts, corporal pUn_ishments, imprisonment in premises

without daylight and, in general, any form of torture or cruelty, are forbidden.

No prisoner of war may be deprived of his rank by the Detaining Power, or prevented from
wearing his badges.
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The period between the pronouncing of an award of disciplinary punishment and its execution
shall not exceed one month. :

When a prisoner of war is awarded a further disciplinary punishment, a period of at least three
days shall elapse between the execution of any two of the punishments, if the duration of one

of these is ten days or more.

Article 91
The escape of a prisoner of war shall be deemed to have succeeded when:

1. He has joined the armed forces of the Power on which he depends, or those of an allied
Power; . o :

2. He has left the territory under the control of the Detaining Power, or of an ally of the said’
Power; - '

3. He has joined a ship flying the flag of the Power on which he depends, or of an all.ied Power,
in the territorial waters of the Detaining Power, the said ship not being under the control of the

last-named Power. :

Prisoners of war who have made good their escape in the sense of this Article and who are
recaptured, shall not be liable to any punishment in respect of their previous escape.

Article 92

A prisoner of war who attempts 1o escape and is recaptured before havirig made good his
escape in the sense of Article 91 shall be liable only to & disciplinary punishment in respect of
this act, even if it is a repeated offence. ' S

A prisoher of war who is recaptured shall be handed over without delay to the competent
military authority. :

Articie 88, fourth paragraph, notwithstanding, prisoners of war punished as a resultof an -
unsuccessful escape may be subjected to special surveillance. Such surveillance must not
affect the state of their health, must be undergone in a prisoner of war camp, and must not
entail the suppression of any of the safeguards granted them by the present Convention.

Article 93

Escape or attempt to escape, even if it is a repeated offence, shall not be deemed an.
aggravating circumstance if the prisoner of war is subjected to trial by judicial proceedings in
respect of an offence committed during his escape or attempt to escape. '

In conformity with the principle stated in Article 83, offences commitied by prisoners of War with
the sole intention of facilitating their escape and which do not entail any violence against life or
limb, such as offences against public property, theft without intention of self-enrichment, the

" drawing up or use of false papers, the wearing of civilian clothing, shall occasion disciplinary

punishment only.
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_requirements set forth in Article 25. A prisoner of war undergoing punishment shall be enabled

to keep himself in a state of cleanliness in conformity with Article 29,

Officers and persons of equivalent status shall not be lodged in the same quarters asnon-
commissioned oﬁlcers or men.
A

Women prisoners of war undergoing disciplinary punishment shall be confined in separate -
quarters from male prisoners of war and shall be under the immediate supervision of women.

Article 98

A prisoner of war undergomg confinement as a dlsmpllnary punlshment shall continue to enjoy
the benefits of the provisions of this Convention except in so far as these are necessarily
rendered inapplicable by the mere fact that he is confined. In no case may he be deprived of
the benefits of the provisions of Articles 78 and 126. -

A prisoner of war awarded disciplinary pumshment may not be depnved of the prerogatlves
attached to his rank.

Prisoners of war awarded dascuplanary punishment shall be allowed to exercise and to stay in
the open air at least two hours daily. _

They shail be allowed, on their request, to be present at the daily medical mspectlons They
shall receive the attention which their state of health requires and, if necessary, shall be
removed to the camp mﬂrmary ortoa hosp:tal

They shall have permission to read and write, likewise to send and receive letters. Parcels and
remittances of money, however, may be withheld from them until the completion of the
punishment; they shall meanwhile be entrusted to the prisoners' representative, who will hand
over to the infirmary the perishable goods contained in such parcels. :

I, Judicial proceedings

Article 99

No prisoner of war may be tried or sentenced for an act which is not forbidden by the law of the
Detaining Power or by international law, in force at the time the said act was committed.

No moral or physical coercion may be exerted on a prisoner of war in order to induce him to
admit himself guilty of the act of which he is accused.

No prisoner of war may be convicted without having had an opportunity to present his defence
and the assistance of a qualified advocate or counsel.

Article 100

Prisoners of war and the Protecting Powers shall be informed as soon as poss:ble of the
offences which are punishable by the death sentence under the laws of the Detaining Power.
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2, Place of internment or confinement;

3. Specification of the charge or charges on which the prisoner of war is to be arraigned, giving
the Iegal provisions applicable; -

4. Desagnation of the court which will try the case, likewise the date and place fixed for the
opening of the trial,

The same communicatlon shall be made by the Detaining Power to the prisoners'
representatwe

If no evidence is submitted, at the opening of a trial, that the notification referred to above was
received by the Protecting Power, by the prisoner of war and by the prisoners' representative
concerned, at least three weeks before the opening of the trial, then the latter cannot take
place and must be adjourned.

Article 105 ,

The prisoner of war shall be entitled to assistance by one of his prisoner comrades, to defence
by a qualified advocate or counsel of his own choice, to the calling of witnesses and, if he
deems necessary, to the services of a competent interpreter. He shall be advised of these

-rights by the Detaining Power in due time before the trial.

'Failing a choice by the prisoner of war, the Protecting Power shall find him an advocate or -

counsel, and shall have at least one week at its disposal for the purpose. The Detaining Power
shall deliver to the said Power, on request, a list of persons qualified to present the defence.
Failing a choice of an advocate or counsel by the prisoner of war or the Protecting Power, the
Detaining Power shall appoint a competent advocate or counsel to conduct the defence.

The advocate or counsel conducting the defence on behalf of the prisoner of war shall have at
his disposal a period of two weeks at least before the opening of the trial, as well as the
necessary facilities to prepare the defence of the accused. He may, in particular, freely visit the
accused and interview him in private. He may also confer with any witnesses for the defence,
including prisoners of war. He shall have the benefit of these facilities until the term of appeal
or petition has expired.

Particolars of the charge or charges on which the prisoner of war is to be arraigned, as well as

-the documents which are generally communicated to the accused by virtue of the laws in force

in the armed forces of the Detaining Power, shall be communicated to the accused prisoner of
war in a language which he understands, and in good time before the opening of the trial. The
same communication in the same circumstances shall be made to the advocate or counsel
conducting the defence on behalf of the prisoner of war.

The representatives of the Protecting Power shall be entitled to attend the trial of the case,
unless, exceptionally, this is held in camera in the interest of State security. In such a case the
Detaining Power shall advise the Protecting Power accordingly.

Article 106 '

Every prisoner of war shall have, in the same manner as the members of the armed forces of
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SECTION |

- DIRECT REPATRIATION AND ACCOMMODATION IN NEUTRAL COUNTﬁ!ES

Article 109

. Subject to the provisions of the third paragraph of tﬁis Adticle, Parties to the conflict are bound

to send back to their own country, regardless of number or rank, seriously wounded and
seriously sick prisoners of war, after having cared for them until they are fit to travel, in
accordance with the first paragraph of the following Article.

Throughout the duration of hostilities, Parties to the conflict shall endeavour, with the
cooperation of the neutral Powers concerned, o make arrangements for the accommodation in
neutral countries of the sick and wounded prisoners of war referred to in the second paragraph
of the following Article. They may, in addition, conclude agreements with a view to the direct

" repatriation or internment in a neutral country of able-bodied prisoners of war who have

undergone a long period of captivity.

No sick or injured prisoner of war who is eligible for repatriation under the first paragraph of-
this Article; may be repatriated against his will during hostilities. :

Article 110
The following shall be repatriated direct:

1. Incurably wounded and sick whose mental or physical fitness seems to have been gravely
diminished. ‘ ' ‘

2. Woundéd and sick who, according to medical opinion, are not likely to recover within one
year, whose condition requires treatment and whose mental or physical fitness seems to have
been gravely diminished.

3. Wounded and sick who have recovered, but whose mental or physical fitness seems to
have been gravely and permanently diminished. :

- The following may be accommodated in a neutral country:

1. Wounded and sick whose recovery may be expectéd within one year of the date of the
wound or the beginning of the illness, if treatment in a neutral country might increase the
prospects of a more certain and speedy recovery.

2, Prisoners of war whose mental or physical health, according to medical opinion, is seriously
threatened by continued captivity, but whose accommodation in a neutral country might
remove such a threat.

The conditions which prisoners of war accommodated in a neutral country must fulfil in order to
permit their repatriation shall be fixed, as shall likewise their status, by agreement between the
Powers concerned. In general, prisoners of war who have been accommodated in a neutral
country, and who belong to the following categories, should be repatriated:
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SECTION Iff
DEATH OF PRISONERS OF WAR

 Article 120

Wills of prisoners of war shall be drawn up so as to satisfy the conditions of validity required by
the legislation of their country of origin, which will take steps to inform the Detaining Power of
its requirements in this respect. At the request of the prisoner of war and, in all cases, after
death, the will shall be transmitted without delay to the Protecting Power; a certified copy shall
be sent to the Central Agency. - ' _

Death certificates in the form annexed to the present Convention, or lists certified by a
responsible officer, of all persons who die as prisoners of war shall be forwarded as rapidly as
possible to the Prisoner of War Information Bureau established in accordance with Article 122.
The death certificates or certified lists shall show particulars of identity as set out in the third
paragraph of Article 17, and also the date and place of death, the cause of death, the date and
‘place of burial and all particulars necessary to identify the graves.

The burial or cremation of a prisoner of war shall be preceded by a medical examination of the
body with a view to confirming death and enabling a report to be made and, where necessary,
‘establishing identity. :

The detaining authorities shall ensure that prisoners of war who have died in captivity are
honourably buried, if possible according to the rites of the religion to which they belonged, and
that their graves are respected, suitably maintained and marked so as to be found at any time.
Wherever possible, deceased prisoners of war who depended on the same Power shall be
interred in the same place.

Deceased prisoners of war shall be buried in individual graves unless unavoidable
circumstances require the use of collective graves. Bodies may be cremated only for
imperative reasons of hygiene, on account of the religion of the deceased or in accordance
with his express wish to this effect. in case of cremation, the fact shall be stated and the
reasons given in the death certificate of the deceased. -

In order that graves may always be found, all particulars of burials and graves shalibe - . i
recorded with a Graves Registration Service established by the Detaining Power. Lists of "1
graves and particulars of the prisoners of war interred in cemeteries and eisewhere shall be

transmitted to the Power on which such prisoners of war depended. Responsibility for the care

of these graves and for records of any subsequent moves of the bodies shall rest on the Power

controlling the territory, if a Party to the present Convention. These provisions shall also apply -

fo the ashes, which shall be kept by the Graves Registration Service until proper disposal

thereof in accordance with the wishes of the home country.

Article 121

Every death or serious injury of a prisoner of war caused or suspected to have been caused by
a sentry, another prisoner of war, or any other person, as well as any death the cause of which
is unknown, shall be immediately followed by an official enquiry by the Detaining Power.
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~ enquiries necessary to obtain the information which is asked for if this is not inits possession.

All written communications made by the Bureau shall be authentlcated by a signature or a
seal.

The Information Bureau shall furthermore be charged with collecting all personal valuables,
including sums in currencies other than that of the Detaining Power and documents of
importance to the next of kin, left by prisoners of war who have been repatriated or released,

or who have escaped or died, and shall forward the said valuables to the Powers concerned.
Such articles shall be sent by the Bureau in sealed packets which shall be accompanied by
statements giving clear and full particutars of the identity of the person to whom the arlicles
belonged, and by a complete list of the contents of the parcel. Other personal effects of such
prisoners of war shall be transmitted under arrangements agreed upon between the Partiesto
the conflict concerned.

Article 123

-A Central Prisoners of War Information Agency shall be created in a neutral country. The

International Committee of the Red Cross shall, if it deems necessary, propose to the Powers
concerned the organization of such an Agency.

The function of the Agency shall be to coliect all the information it may obtain through official or
private channels respectlng prisoners of war, and to transmit it as rapidly as possible to the

‘country of origin of the prisoners of war or to the Power on which they depend. It shall receive

from the Parties to the conflict all facllities for effecting such transmissions.

The High Contracting Parties, and in particular those whose nationals benefit by the services
of the Central Agency, are requested to give the said Agency the financial aid it may require.

The foregoing provisions shall in no way be interpreted as restricting the humanitarian
activities of the International Commlttee of the Red Cross, or of the rellef Societies provided for
in Article 125.

Article 124

The national Informat:on Bureaux and the Central Informatlon Agency shall enjoy free postage
for mail, likewise all the exemptions provided for in Article 74, and further, so far as possible,
exemption from telegraphic charges or, at least, greatly reduced rates.

Article 125

Subject to the measures which the Detaining Powers may consider essential to ensure their
security or to meet any other reasonable need, the representatlves of rellglous organizations,
relief societies, or any other organization assisting prisoners of war, shall receive from the said
Powers, for themselves and their duly accredited agents, all necessary facilities for visiting the
prisoners, distributing relief supplies and material, from any source, intended for refigious,
educational or recreative purposes, and for assisting them in organizing their leisure time
within the camps. Such societies or organizations may be constituted in the territory of the
Detaining Power or in any other country, or they may have an international character.
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Any military or other authorities, who in time of war assume responsibilities in respect of-
prisoners of war, must possess the text of the Convention and be specially instructed as to its
provisions. - . .

Article 128

The High Contracting Parties shall communicate to one another through the Swiss Federal
Council and, during hostilities, through the Protecting Powers, the official translations of the
present Convention, as well as the laws and regulations which they may adopt to ensure the
application thereof.

- Article 129

‘The High Contracting Parties undertake to enact any legislation necessary to provide effective

penal sanctions for persons committing, or ordering to be committed, any of the grave
breaches of the present Convention defined in the following Article.

Each High Contracting Party shall be under the obligation to search for persons alleged to -
have committed, or to have ordered to be committed, such grave breaches, and shall bring
such persons, regardless of their nationality, before its own courts. It may also, if it prefers, and
in accordance with the provisions of its own legisiation, hand such persons over for trial to
another High Contracting Party concerned, provided such High Contracting Party has made
out a prima facie case. -

Each High Contracting Party shall take measures necessary for the suppression of all acts
contrary to the provisions of the present Convention other than the grave breaches defined in
the following Article. -

in all circumstances, the accused persons shall benefit by safeguards of proper trial and

defence, which shall not be less favourable than those provided by Article 105 and those
following of the present Convention. ' :

Article 130

Grave breaches to which ihe preceding Article relates shall be those involving any of the

following acts, if committed against persons or property protected by the Convention: wilful '

killing, torture or inhuman treatment, including biological experiments, wilfully causing great

‘suffering or serious injury to body or heaith, compelling a prisoner of war to serve in the forces

of the hostile Power, or wilfully depriving a prisoner of war of the rights of fair and regular trial
prescribed in this Convention.

 Atticle 131

No High Contracting Party shall be allowed to absolve itself or any other High Contracting .
Party of any liability incurred by itself or by another High Contracting Party in respect of
breaches referred to in the preceding Article. '

Article 132

At the request of a Party to the confiict, an enquiry shall be instituted, in a manner to be
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ratification have been deposited.

Thereafter, it shall come into force for each High Contracting Party six months after the deposit
of the instrument of ratification. ‘

Amcle 139

From the date of its coming into force, it shall be open to any Power in whose name the
present Convention has not been signed, to accede to this Convention.

Article 140

Accessions shall be notified in writing to the Swiss Federal Counc:l and shall take effect six
months after the date on which they are received.

The Swiss Federal Council shall communicate the accessions to all the Powers in whose '
name the Convention has been signed, or whose accession has been notified.

Article 141

The situations prowded for in Articles 2 and 3 shall give immediate effect to ratifications

deposited and accessions notified by the Parties to the conflict before or after the beginning of
hostilities or occupation. The Swiss Federal Council shall communicate by the qmckest method.
any ratifications or accessions received from Parties to the conflict.

Article 142
Each of the High Contracting Parties shall be at liberty to denounce the present Convention.

The denunciation shall be notified in writing to the Swiss Federal Council, which shall transmit
it to the Governments of all the High Contracting Parties.

The denunmation shall take effect one year after the notification thereof has been made to the
Swiss Federal Council. However, a denunciation of which notification has been made at a time
when the denouncing Power is involved in a conflict shall not take effect until peace has been
concluded, and until after operations connected with the release and repatriation of the
persons protected by the present Convention have been terminated.

The denunciation shall have effect only in respect of the denouncung Power. It.shall in no way
impair the obligations which the Parties to the conflict shall remain bound to fulfil by virtue of .
the principles of the law of nations, as they result from the usages established among civilized
peoples, from the laws of humanity and the dictates of the public conscience.

Article 143

The Swiss Federal Council shall register the present Convention with the Secretariat of the
United Nations. The Swiss Federal Council shall also inform the Secretariat of the United

- Nations of all ratifications, accessions and denunciations received by it wuth respect to the

present Convention.
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~ (a) Projectile in the heart. even if the Mixed Medical Commission should fail, at the time

of their examination, to detect any serious disorders.

(b) Metallic splinter in the brain or the lungs, even if the Mixed Medical Commission
cannot, at the.time of examination, detect any local or general reaction.

(c)Osteomyelitis, when recovery cannot be foreseen in the course of the yeér following
the injury, and which seems likely to resuit in ankylosis of a joint, or other impairments
equivalent to the loss of a hand or a foot.

(d) Perforating énd suppurating injury io the large joints.
(e) Injufy to the skull, with loss or shifting of bony tissue.

(f) Injury or burning of the face with loss of tissue and functional lesions.
(@) Injury to the spinal cord.

{h) Lesion of the peripheral nerves, the sequelae of which are equivalent to the loss of
ahand or foot, and the cure of which requires more than a year from the date of injury, for
example: injury to the brachial or lumbosacral plexus, the median or sciatic nerves,
likewise combined injury to the radial and cubita! nerves or to the lateral popliteal nerve
(N. peroneus communes) and medial popliteal nerve (N. tibialis); etc. The separate injury
of the ‘'radial (musculo-spiral), cubital. lateral or medial popliteal nerves shall not,
however, warrant repatriation except in case of contractures or of serious neurotrophic

disturbance.

(i) Injury to the urinary system, with incapacitating results.

3. All sick prisoners of war whose coridition has become chronic to the extent that prognosis
seems to exclude recovery-in spite of treatment-within one year from the inception of the
disease, as, for example, in case of. '

(a) Progressive tuberculosis of any organ which, according to medical prognosis, cannot
be cured, or at least considerably improved, by treatment in a neutral country.

(b) Exudate pleurisy.

(c) Serious diseases of the respiratory organs of non-tubercular etiology, presumed
incurable. for example: serious pulmonary emphysema, with or without bronghitis,
chronic asthma:* chronic bronchitis* lasting more than one year in captivity;
bronchiectasis,* etc. ‘ '

(d) Serious chronic affections of the circulatory system, for example: valvular lesions and
myocarditis* which have shown signs of circulatory failure during captivity, even though
the Mixed Medical Commission cannot detect any such signs at the time of examination;
affections of the pericardium and the vessels (Buerger's disease, aneurism of the large

vessels); etc.

{e) Serious chronic affections of the digestive organs, for example: gastric or duodenal
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. 3. Prisoners of war suffering from affections requiring treatment of the respiratory, circulatory,

_ 4, Prisoners of war who have undergone a nephrectomy in captivity for a nontubercular renal

‘8. All prisoners of war suffering from chronic intoxication (gases, metals, alkaloids, etc.), for

*The decision of the Mixed Medical Commission shall be based to a great extent on the
records kept by camp physicians and surgeons of the same nationality as the prisoners of war,
or on an examination by medical specialists of the Detaining Power. _

- B. ACCOMMODATION IN NEUTRAL COUNTRIES

The following shall be eligible for accommodation in a neutral country:

1. All wounded prisoners of war who are not likely to recover in captivity, but who might be :

cured or whose condition might be considerably improved by accommodation in a neutral
country, ‘

2. Prisoners of war suffering from any form of tuberculosis, of whatever organ, and whose

treatment in a neutral country would be likely to lead to recovery or at least to considerable
improvement, with the exception of primary tuberculosis cured before captivity.

digestive, nervous, sensory, genito-urinary, cutaneous. locomotive organs, etc., if such
treatment would clearly have better results in a neutral country than in captivity.

affection; cases of osteomyelitis, on the way to recovery or latent; diabetes mellitus not
requiring insulin treatment; etc.

5. Prisoners of war suffering from war or captivity neuroses.
Cases of captivity neurosis which are not cured after three months of accommodation in a

neutral country, or which after that length of time are not clearly on the way to complete cure,
shall be repatriated. . -

whom the prospects of cure in a neutral country are especially favourable.

7. All women prisoners of war who are pregnant or mothers with infants and small children.
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ANNEX I

Regulations concerning Mixed Medical Commiséions
‘(see Article 112)

Article 1

‘The Mixed Medical Commissions provided for in Article 112 of the Convention shall be

composed of three members, two of whom shall belong to a neutral country. the third being
appointed by the Detaining Fower. One of the neutral members shall take the chair.

" Article 2

The two neutral members shal! be appointed by the International Committee of the Red Cross,
acting in agreement with the Protecting Power, at the request of the Detaining Power. They
may be domiciled either in their country of origin, in any other neutral country, or in the territory
of the Detaining Power.

Arﬁc!e 3
The neutral members shall be approved by the Parties to the conflict concerned, who notify

their approval to the International Committee of the Red Cross and to the Protecting Power.
Upon such notification, the neutral members shall be considered as effectively appointed.

" Article 4

Deputy members shall also be appointed in sufficient number to replace the regular members
in case of need. They shall be appointed at the same time as the regular members or, at least,
as soon as possible.

Article &5

If for any reason the International Committee of the Red Cross cannot arrange for the
appointment of the neutral members, this shall be done by the Power protecting the interests
of the prisoners of war to be examined.

Article 6



O

Geneva Convention relative to the Treatment of Prisoners of War . : Page 55 of 59

Commissions within three months of the time when it receives due notification of such -
decisions. : ' '

Article 13

If there is no neutral physician in a country where the services of a Mixed Medical Commission
seem to be required, and if it is for any reason impossible to appoint neutral doctors who are
resident in another country, the Detaining Power, acting in agreement with the Protecting
Power, shali set up a Medical Commission which shall undertake the same duties as a Mixed
Medical Commission, subject to the provisions of Articles 1, 2, 3, 4, 5 and 8 of the Present
Regulations. :

Article 14

Mixed Medical Commissions shall function permanently and shall visit each camp at intervals
of not-more than six months.

ANNEX Iif

Regulations concerning collective relief
(see Article 73)

Article 1

Prisoners' representatives shall be allowed to distribute collective relief shipments for which
they are sible, to all prisoners of war administered by their camp, including those who am in
hospitals or in prisons or other penal establishments.

Article 2

The distribution of collective relief shipments shall be effected in accordance with the
instructions of the donors and with a plan drawn up by the prisoners’ representatives. ‘Me
issue of medical stores shall. however, be made for preference in agreement with the senior -
medical officers, and the latter may. in hospitals and infirmaries, waive the said instructions, if
the needs of their patients so demand. Within the limits thus defined, the distribution shall

. always be carried out equitably.

Article 3

The said prisoners' representatives or their assistants shall be allowed to go to the points of
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possible and subject to the regulations governing the supply of the population, all purchases of
goods made in their territories for the distribution of collective relief to prisoners of war. They
shall similarly facilitate the transfer of funds and other financial measures of a-technical or
administrative nature taken for the purpose of making such purchases.

Article 8

The foregoing provisions shall not constitute an obstacle to the right of prisoners of war to
receive collective relief before their arrival in a camp or in the course of transfer, nor to the
possibility of representatives of the Protecting Power, the International Committee of the Red
Cross, or any other body giving assistance to prisoners which may be responsible for the
forwarding of such supplies, ensuring the distribution thereof to the addressees by any other
means that they may deem useful. .

" ANNEX IV.

A. IDENTITYCARD
(see Article 4)

[---]

B. CAPTURE CARD
(see Article 70)

{...]

C. CORRESPONDENCE CARD AND LETTER
(see Article 71)

(]

D. NOTIFICATION OF DEATH
(see Article 120)

e

E. REPATRIATION CERTIFICATE
(see Annex |l, Article 11)

REPATRIATION CERTIFICATE
Date:

Camp:
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m . Office of the United Nations High Commissioner for Human Rights
‘ . Geneva, Switzerland
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Quick navigation: Declaration on the Protection of All Persons from Being Subjected to

) Article 1 Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
m Article 2 & Textin PDF Format
O Article 3 * Adopted by General Assem bly resolution 3452 (XXX) of 9 pecember 1975
) Article 4
() Article 1

. Article 5
O 1. For the purpose of this Declaration, torture means any act by which severe pain or suffering,

L - : whether physlcal or mental, is intentionally inflicted by or at the instigation of a public official on

Article 6 b "

( ) a person for such purposes as obtalning from him or a third person information or canfession,

i} . punishing him for an act he has committed or is suspected of having committed, or intimidating
() Artlcle 7 him or other persons. It does nat include pain or suffering arising only from, inherent in or

e incidental to, lawful sanctions to the extent consistent with the Standard Minimum Ruies for the
() . Article 8 Treatment of Prisoners. )
(j Article 9 2. Torture constitutes an aggravated and deliberate form of cruel, inhuman or degrading
( ‘) treatment or punishment. :

- Articie 10 .
(D Article 2

) Article 11

b
A

Any ack of torture or other cruel, inhuman or degrading treatment or punishment is an offence to
Article 12 human dignity and shall be condemned as a denial of the purposes of the Charter of the United
- Natiohs and as a violation af the human rights and fundamental freedoms proclaimed in the

Universal Declaration of Human Rights.

e S S

Article 3

No State may permit or tolerate torture or other cruel, inhuman or degrading treatment or
punishment. Exceptional circumstances such as a state of war or a threat of war, internal political
instability or any other public emergency may not be invoked as a justification of torture ot other

- cruel, inhuman or degrading treatment or punishment.

elele

@

Article 4

" Each State shall, in accordance with the provisions of this Declaration, take effective measures to
prevent torture and other cruel, inhuman or degrading treatment or punishment from being

practised within its jurisdiction.

CCC

Article 5

C

The training of law enforcement personnel and of other public officials who may be responsible’
for persans deprived of their liberty chall ensure that full account is taken of the prohibition
against torture and other cruel, inhuman or degrading treatment or punishment. This prohibition
shall also, where appropriate, be included in such general rules or instructions as are issued in
regard to the duties and functions of anyone who may be involved in the custody or treatment of

such persons.

http:flwww.ohchr.orglenglish!lawldeclarationcat.htm 4/4/2005
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O Jorce Mar. 23, 1976.

~ )

-,
NN

PREAMBLE

0

The States Parties to-the present Covenant,

sl Considering that, in accordance with the principles proclaimed in'the Charter of the United
) Nations, recognition of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in the world,

(_ ) Recognizing that these rights derive from the inherent dignity of the human person,

(3 ‘ Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal
@) of free human beings enjoying civil and political freedom and freedom from fear and want
(‘ ) * can only be achieved if conditions are created whereby everyone may enjoy his civil and

political rights, as well as his economic, social and cultural rights,

() Considering the abligation of States under the Charter of the United Nations to promote
universal respect for, and observance of, human rights and freedoms,

( ) " Realizing that the individual, having duties to other iridividuals and to the community to
which he belongs, is under a responsibility to strive for the promotion and observance of the
O rights recognized in the present Covenant,

O '

() L Agree upon the following articles:

) ' . : PART X

- Article I

1. All peoples have the right of self-determination. By virtue of that right they freely

- determine their political status and freely pursue their economic, social and cultural

O development, '

) 2. All peoples may, for their own ends, freely dispose of their natural wealth and resources

(_) without prejudice to any obligations arising-out of international econoric co-operation,

() 7 . based upon the principle of mutual benefit, and international law. In no case may a people
be deprived of its own means of subsistence.
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i

0. 3. Any State Party to the present Covenant availing itself of the right of derogation shall
Y immediately inform the other States Parties to the present Covenant, through the

) ' intermediary of the Secretary-General of the United Nations, of the provisions from which it -
' has derogated and of the reasons by which it was actuated. A further communication shail

() be made, through the same intermediary, on the date on which it terminates such

) - derogation. :

(Y Article 5

(j . ' 1. Nothing in the present Covenant may be interpreted as implying for any State, group or
Y person any right to engage in any activity or perform any act aimed at the destruction of any
@) of the rights and freedoms recognized herein or at their limitation to a greater extent than is

. provided for in the present Covenant.

@) . _ 2. There shall be no restriction upon or derogation from any of the fundamental human

(k-' " - rights recognized or existing in any State Party to the present Covenant pursuarit to law,

' .,) L conventions, regulations or custom on the pretext that the present Covenant does not

Yy recognize such rights or that it recognizes them to a lesser extent.

) ' PART Il

() Article 6 |

() 1. Every human being has the inherent right to life. This right shall be protected by law. No

O one shall be arbitrarily deprived of his life. ' .

() 2. Tn countries which have not abolished the death penalty, sentence of death may be

Q) imposed only for the most serious crimes in accordance with the law in force at the time of
; the commission of the crime and not contrary to the provisions of the present Covenant and

(,) to the Convention on the Prevention and Punishment of the Crime of Genocide. This

( ) penalty can only be carried out pursuant to a final judgement rendered by a competent court.

O 3. When deprivation of life constitutes the crime of genocide, it is understood that nothing

(> in this article shall authorize any State Party to the present Covenant to derogate in any way

s from any obligation assumed under the provisions of the Convention on the Prevention and

) Punishment of the Crime of Genocide. '

LJ : 4. Anyone sentenced to death shall have the right to seek pardon or commutation of the

(U sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all

Q) cases.

L 5. Sentence of death shall not be imposed for crimes committed by persons below eighteen

. years of age and shall not be carried out on pregnant women. '

Q ‘ 6. Nothing in this article shall be invoked to.delay or to prevent the abolition of capital '

() punishment by any State Party to the present Covenant, '

o Article 7

O .

@, No one shall be subjected to torture or to c;ruel, inhuman or degrading treatment or

W

(/

),

U

=
{
g



9

y

O

().

)
®
@
O
O
O
O
O
O

O

)

R

o

)
U
)
()

»
)

L)

CcCccCC

International Covenant on Civil and Political Rights, G.A. res. 2200A (XXT), 21 UN. GA... Pég'e 50f 18.

appear for trial, at 'any other stage of the judicial proceedings, and, should occasion arise,
for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be éntitled to take
proceedings before a court, in order that court may decide without delay on the lawfulness
of his detention and order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detentlon shall have an enforceable
" right to compensation.

Article 10

1. All persons deprived of their llberty shall be treated with humamty and with respect for
the inherent dlgmty of the human person. .

2.
(a) Accused persohs shall, save in exceptional circumstances, be segregated
from convicted persons and shall be subject to separate treatment appropnate to
their status as unconvicted persons;
(b) Accused juveniie persons shall be separated from adults and brought as
speedily as possible for adjudication. 3. The penitentiary system shall comprise
treatment of prisoners the essential aim of which shall be their reformation and
social rehabilitation. Juvenile offenders shall be segregated from adults and be.
accorded treatment appropriate to their age and legal status.
Article 11
No one shall be 1mpnsoncd merely on the ground of inability to fulfil a contractual
obligation, .
Article 12 .

1. Everyone lawfully within the territory of a State shall, within that territory, have thc right
to liberty of movement and freedom to choose his residence.

2. Everyone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions except those which
are provided by law, are necessary to protect national security, public order (ordre pubiic),
public health or morals or the rights and freedoms of others, and are consistent with the

other rights recognized in the present Covenant.

4. No one shall be a:bit_rérily deprived of the right to enter his own couatry.

Article 13

An alien lawfully in the territory of a State Party to the present Covenant may be expelied
therefrom only in pursuance of a decision reached in accordance with law and shall, except
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' 5. Everyone convicted of a crime shall have the right to his conviction and sentence being
(;\ - reviewed by a higher tribunal according to law, :
D 6. When a person has by a final decision been convicted of a criminal offence and when
) subsequently his conviction has been reversed or he has been pardoned on the ground that a
new or newly discovered fact shows conclusively that there has been a miscarriage of
(N : * justice, the person who has suffered punishment as a result of such conviction shall be
) compensated according to law, unless it is proved that the non-disclosure of the unknown
- fact in time is wholly or partly attributable to him.

) | e
S 7. No one shall be liable to be tried or punished again for an offence for which he has

, already been finally convicted or acquitted in accordance with the law and penal procedure
) of each country. . ' )

) .
- Article 15
O | | |
(”) 1 . No one shall be held guilty of any criminal offence on account of any act or omission
P which did not constitute a criminal offence, under national or international law, at the time
) when it was committed. Nor shall a heavier penalty be imposed than the one that was
( M. - applicable at the time when the criminal offence was committed. If, subsequent to the
. commission of the offence, provision is made by law for the imposition of the lighter
¢ p
. ) . peaaity, the offender shall benefit thereby.
()
. 2. Nothing in this articie shall prejudice the trial and punishment of any person for any act
(> : or omission which, at the time when it was committed, was criminal according to the
() general principles of law recognized by the community of nations.
< Article 16
O | -
) Everyone shall have the right to recognition everywhere as a person before the law.
() Article 17

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family,

(2} home or correspondence, nor to unlawful attacks on his honour and reputation.
t. 2. Everyone has the right to the protection of the law against such interference or attacks.
J -

) Article 18
() 1. Everyone shall have the right to freedom of thought, conscience and religion. This right
() shall include freedom to have or to adopt a religion or belief of his choice, and freedom,

: either individually or in community with others and in public or private, to manifest his
U_ . religion or belief in worship, observance, practice and teaching.
NP '
- 2. No one shall be subject to coercion which would impair his freedom to have or to adopt a
L religion or belief of his choice.

U

@ ~ 3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as
- are prescribed by law and are necessary to protect public safety, order, health, or morals or

L/
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h

) ' Organisation Convention of 1948 concerning Freedom of Association and Protection of the
Y ‘ Right to Organize to take legislative measures which would prejudice, or to apply the law in -
- such a manner as to prejudice, the guarantees provided for in that Convention.

{ : o ‘

() Article 23

(M 1. The family is the natural and fundamental group-unit of societ}; and is entitled to

R protection by society and the State. '

) 2. The right of men and women of marriageable age to marry and to found a family shall be
(N ' recognized.

) 3. No marriage shall be entered into without the free and full consent of the intending

) : spouses.

(? ‘ : 4. States Parties to the present Covenant shall take appropriate steps to ensure equality of

{ _)- . - rights and responsibilities of spouses as to marriage, during marriage and at its dissolution.

Y In the case of dissolution, provision shall be made for the necessary protection of any
A , children. .

(- |
) . Article 24
( } 1. Every child shall have, without any discrimination as to race, colour, sex, language,
@) religion, national or social origin, property or birth, the right to such measures of protection
(} as are required by his status as a minor, on the part of his family, society and the State.
(J S 2. Bvery child shall be rcgistefed immediately after birth and shall have a name.
k) ) 3. Every child has the right to acquire a nationality.
S .
(j Article 25
Q ~ Every citizen shall have the right and the opportunity, without any of the distinctions
Oy mentioned in article 2 and without unreasonable restrictions:
(). (a) To take part in the conduct of pubhc affairs, directly or through freely
( - ) chosen representatives;
() ‘ (b) To vote and to be elected at genuine periodic elections which shall be by
(;*) universal and equal suffrage and shall be held by secret ballot, guaranteeing the
7 free expression of the will of the electors;
) . :
) (c) To have access, on general terms of equality, to public service in his
: country. '
U
() Article 26
J All persons are equal before the law and are entitled without any discrimination to the equal
q y
() protection of the law, In this respect, the law shall prohibit any discrimination and guarantee
J to all persons equal and effective protection against discrimination on any ground such as
)
(L
(J
v

()
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-
. 4. Flections of the members of the Committee shall be held at a meeting of the States
Y. _ Parties to the present Covenant convened by the Secretary General of the United Nations at
) the Headguarters of the United Nations. At that meeting, for which two thirds of the States

/ Parties to the present Covenant shall constitute a quorumi, the persons elected to the
() ' Committee shall be those nominees who obtain the largest number of votes and an absolute
~ majority of the votes of the representatives of States Parties present and voting.

@)

) Article 31

2 ‘ 1. The Committee may not include more than one national of the same State.

(*3' ' 2_In the election of the Committee, consideration shall be given to equitable geogréphical
- distribution of membership and to the representation of the different forms of civilization
) and of the principal legal systems. ‘

') -

() Article 32

My 1. The members of the Committee shall be elected for a term of four years. They shall be
(3' o eligible for re-election if renominated. However, the terms of nine of the members elected at
- : the first election shall expire at the end of two years; immediately after the first election, the
() names of these nine members shall be chosen by lot by the Chairman of the meeting

(li.] referred to in article 30, paragraph 4.

() 2. Elections at the expiry of office shall be held in accordance with the preceding articles of

this part of the present Covenant.

®

() - Article 33
Q | : 1. If, in the unanimous opinion of the other members, a member of the Committee has
() ceased to carry out his functions for any cause other than absence of a temporary character,

Q) the Chairman of the Committee shall notify the Secretary-General of the United Nations,
- who shall then declare the seat of that member to be vacant.

2. In the event of the death or the resignation of 2 member of the Comumittee, the Chairman

\ ) - ‘ shall immediately notify the Secretary-Generat of the United Nations, who shall declare the

- seat vacant from the date of death or the date on which the resignation takes effect.

o .

O Article 34

Q ) 1. When a vacancy is declared in accordance with article 33 and if the term of office of the
. _ member to be replaced does not expire within six months of the declaration of the vacancy,

(/ the Secretary-General of the United Nations shall notify each of the States Parties to the

) present Covenant, which may within two months subrmit nominations in accordance with

T article 29 for the purpose of filling the vacancy.

w 2. The Secretary-General of the United Nations shall prepare a list in alphabetical order of
'-) the persons thus nominated and shall submit it to the States Parties to the present Covenant.

(}-{ The election to fill the vacancy shall then take place in accordance with the relevant

(L provisions of this part of the present Covenant.

U
o,
(_)"

L
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-
G ' (a) Within one year of the entry into force of the present Covenant for the
r’\') _ States Parties concerned;
/\ : (b) Thereafter whenever the Committee so requests.
() 2. All reports shall be submitted to the Secretary-General of the United Nations, who shall
- transmit them to the Cornmittee for consideration, Reports shall indicate the factors and
) difficulties, if any, affecting the implementation of the present Covenant.
(3 ‘ 3. The Secretary-General of the United Nations may, after consultation with the Committee,
Y . . transmit to the specialized agencies concerned copies of such parts of the reports as may fali
(;) * within their field of competence.
- 4. The Committee shall study the reports submitted by the States Parties to the present
P
' _ Covenant. It shall transmit its reports, and such general comments as it may consider
m - _ appropriate, to the States Parties, The Committee may also transmit to the Economic and
() Social Council these comments along with the copies of the reports it has received from
[;;} o States Parties to the present Covenant. '
(Y . 5. The States Parties to the present Covenant may submit to the Committee observations on
Fj any comments that may be made in accordance with paragraph 4 of this article.
& Article 41
(i') 1. A State Party to the present Covenant may at any time declare under this article that it
( ) . recognizes the competence of the Committee to receive and consider communications to the
£ effect that a State Party claims that another State Party is not fulfilling its obligations under
o the present Covenant. Communications under this article may be received and considered
L) ‘ only if submitted by a State Party which has made a declaration recognizing in regard to
"y itself the competence of the Committee. No communication shall be received by the
~ Committee if it concerns a State Party which has not made such a declaration.
() Communications received under this article shall be dealt with in accordance with the
U - following procedure:
(;) (a) If a State Party to the present Covenant considers that another State Party is
7y not giving effect to the provisions of the present Covenant, it may, by written
7 communication, bring the matter to the attention of that State Party. Within
( ) ' three months after the receipt of the communication the receiving State shall
() . afford the State which sent the communication an explanation, or any other
i statement in writing clarifying the matter which should include, to the extent
(‘v ) ' possible and pertinent, reference to domestic procedures and remedies taken,
() ) ~ pending, or ‘avajlablc in the matter;
) . - (b) If the matter is not adjusted to the satisfaction of both States Parties
kJ ‘ concerned within six months after the receipt by the receiving State of the
' initial communication, either State shall have the right to refer the matter to the
(. ‘ : Committee, by notice given to the Committee and to the other State;
) L '
(c) The Committee shall deal with a matter referred to it only after it has
() ascertained that all available domestic remedies have been invoked and
LJ
(_J
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™ _ resolved to the satisfaction of the States Parties concerned, the Committee may,
@ ' with the prior consent of the States Parties concerned, appoint an ad hoc
e Conciliation Commission (hereinafter referred to as the Commission). The
A : good offices of the Commission shall be made available to the States Parties
! concerned with a view to an amicable solution of the matter on the basis of
— . respect for the present Covenant;
A
) (b) The Commission shall consist of five persons acceptable to the States
(“) : . Parties concerned. If the States Parties concerned fail to reach agreement within
- : three months on all or part of the composition of the Commission, the members
Yy ‘ of the Commission concerning whom no agreement has been reached shall be
) elected by secret ballot by a two-thirds majority vote of the Committee from
among its members.
] . .
) 2. The members of the Commission shall serve in their personal capacity. They shall not be
' nationals of the States Parties concemed, or of a State not Party to the present Covenant, or
( \ : of a State Party which has not made a declaration under article 41.
2; - 3. The Commission shall elect its own Chairman and-adopt its own rules of procedure..
() - 4, The meetings of the Commission shall normally be held at the Headquarters of the

United Nations or at the United Nations Office at Geneva. However, they may be held at
such other convenient places as the Commission may determine in consultation with the

O

A
Ny Secretary-General of the United Nations and the States Parties concerned.
) 5. The secretariat provided in accordance with article 36 shall also service the commissions
oy appointed under this article. : '
SN 6. The information received and collated by the Committee shall be made available to the
T ! y
() Commission and the Commission may call upon the States Parties concemed to supply any
5 other relevant information. 7. When the Comrmission has fully considered the matter, but in
(.-;_ any event not later than twelve months after having been seized of the matter, it shall submit
OX to the Chairman of the Committee a report for communication to the States Parties
L- ) ' concerned: :
U (a) If the Commission is unable to complete its consideration of the matter
L' within twelve months, it shall confine its report to a brief statement of the status
g o of its consideration of the matter; '

9

(b) If an amicable solution to the matter on tie basis of respect for human rights

(’) ‘ . as recognized in the present Covenant is reached, the Commission shall confine
) ‘ its report to a brief statement of the facts and of the solution reached;

b) R (c) If a solution within the terms of subparagraph (b) is not reached, the

(U Commission's report shall embody its findings on all questions of fact relevant
U. , to the issues between the States Parties concerned, and its views on the

O : possibilities of an amicable solution of the matter. This report shall also contain

the written submissions and a record of the oral submissions made by the States
Parties concerned; .

o C o
— -
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m ' .
) _ - PART VI
N
« -Article 48
-
"y 1. The present Covenant is open for s1gnaturc by any State Member of the United Nations
. or member of any of its specialized agencies, by any State Party to the Statute of the
) ' International Court of Justice, and by any other State which has been invited by the General
(Y Assembly of the United Nations to become a Party to the present Covenant.
( ) 2. The present Covenant is subject to ratification. Instruments of ratification shall be
(D ‘ deposited with the Secretary-General of the United Nations. . .
( .) : . _ | 3. The present Covenant shall be open to accession by any State referrcd to in paragraph 1
). ‘ of this article.
kl R : 4. Accession shall be effected by the deposit of an instrument of accession with the
() Secretary-General of the United Nations.
(*, & 5. The Secretary-General of the United Nations shall inform all States which have signed
( ) , h this Covenant or acceded to it of the deposit of each instrument of ratification or accession. .
Eg Article 49
( “\ 1. The present Covenant shall enter into force three months after the date of the deposit with
S the Secretary-General of the United Nations of the thirty-fifth instrument of ratification or .
() instrument of accession.
( :
. J 2. For each State ratifying the present Covenant or acceding to it after the deposit of the
() thirty-fifth instrument of ratification or instrument of accession, the present Covenant shall

() - enter into force three months after the date of the deposit of its own instrument of
ratification or instrument of accession.

() Article 50

£

L The provisions of the present Covenant shall extend to all parts of federal States without

() any limitations or cxccptlons

U , Article 51

()

'& ) ‘ : 1. Any State Party to the present Covenant may propose an amendment and file it with the

: Secretary-General of the United Nations. The Secretary-General of the United Nations shall

() ' thereupon communicate any proposed amendments to the States Parties to the present

Q . Covenant with a request that they notify him whether they favour a conference of States
- Parties for the purpose of considering and voting upon the proposals. In the event that at

(J least one third of the States Parties favours such a conference, the Secretary-General shall

convene the conference under the auspices of the United Nations. Any amendment adopted

K_“) by a majority of the States Parties present and voting at the conference shall be submitted to
L_) the General Assembly of the United Nations for approval.

N . ) -

Cj 2. Amendments shall come into force when they have been approved by the General

s

,
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( 5 Principles of Medical Ethics relevant to the Role of Health Personneli, particularly

S Physicians, in the Protection of Prisoners and Detainees against Torture and Other

L Cruel, Inhuman or Degrading Treatment or Punishment

() .

() Adopted by General Assembly resolution 37/194 of 18 December 1982

(") . Principle 1

() ) Health personnel, particularly physicians, charged with the medical care of prisoners and detainees have a duty to

() ) provide them with protection of their physical and mental health and treatment of disease of the same quality and
. standard as Is afforded to those who are not imprisoned or detained:

E‘ ) Principle 2

(“) It is a gross contravention of medical ethics, as welt as an offence under applicable international instruments, for
- health personnel, particularly physicians, to engage, actively or passively, in acts which constitute participation in,

( ) complicity in, incitement to or attempts to commit torture or other cruel, inhuman or degrading treatment or

) punishment. 1
O
\—.

- Principle 3
O

( ) 1t is a contravention of medical ethics for health personnel, particularly physicians, to be involved in any

T professional relationship with prisoners or detainees the purpose of which is not solely to evaluate, protect or
( ) improve their physical and mentat health.

U Principle 4

"
N

1t is a contravention of medical ethics for health personnel, particularly physicians:

( ) { a ) To apply their knowledge and skills in order to assist In the interrogation of prisoners and detainegs in a
manner that may adversely affect the physical or mental health or condition of such prisoners or detainees and
N ) : which is not in accordance with the relevant international instruments; 2

{ b ) To certify, or to participate in the certification of, the fitness of prisoners or detainees for any form of
treatment or punishrent that may adversely affect their physical or mental heaith and which is not in accordance
with the refevant international instruments, or to participate in any way in the infliction of any such treatment or
punishment which is not in accordance with the relevant international instrurments.

caC

&/\ ’ Principle 5

- .

:“ ; 1t is a contravention of medical ethics far health personnel, particularly physicians, to participate in any procedure
L for restraining a prisoner or detainee unless such a procedure is determined in accordance with purely medical

L criteria as being necessary for the protectfon of the physical or mental health or the safety of the prisoner or

N detalnee himself, of his fellow prisoners or detainees, or of his guardians, and presents no hazard to his physical or
J mental health.

lh) ‘ Principle 6

" . - There may be no dercgation from the foregoing principies on any ground whatsoever, inciuding public emergency.-
\_/‘"

) Jttp:/fwww.ohchr.org/english/law/medicalethics.htm o 4/4/2005
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™ . Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
"j ‘ Punishment, G.A. res. 39/46, [annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc.
(3 " A/39/51 (1984)), entered into force June 26, 1987.

)y

- | .

m : The States' Parties to this Convention,

Considering that, in accordance with the principles proclaimed in the Charter of the United

Q) . Nations, recognition of the equal and inalienable rights of all members of the human family
O is the foundation of freedom, justice and peace in the world,

E‘.‘% Recognizing that those rights derive from the inherent dignity of the human person,

() Considering the obligation of States under the Charter, in particular Article 55, to promote

universal respect for, and observance of, human rights and fundamental freedoms,

Q

@, Having regard to article 5 of the Universal Declaration of Human Rights and article 7 of the
() International Covenant on Civil and Political Rights, both of which provide that no one
O shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment,
( Having regard also to the Declaration on the Protection of All Persons from Being
- , & .
O Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
- adopted by the General Assembly on 9 December 1975,

i Desiring to make more effective the struggle against torture and other cruel, inhuman or
degrading treatment or punishment throughout the world, )

(;\},; 2.;

()~ Have agreed as follows:

e  PARTI

@,

. Article I

(‘_) 1. For the purposes of this Convention, the term "torture" means any act by which severe
Oae pair or suffering, whether physical or mental, is intentionally inflicted on a person for such
() purposes as obtaining from him or a third person information or a confession, punishing

him for an act he or a third person has committed or is suspected of having committed, or
) intimidating or coercing him or a third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. It
does not include pain or suffering arising only from, inherent in or incidental to lawful
sanctions. :

CCCCCCe
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'under its jurisdiction and it does not extradite him pursuant to article 8 to any of the States
mentioned i in paragraph 1 of this article.

3. This Conventlon does not exclude any criminal Juusdlctlon exercised in accordance wnth
internal law

Article 6
1. Upon being satisfied, after an examination of information available to it, that the

' circumstances so warrant, any State Party in whose territory a person alleged to have '
committed any offence referred to in article 4 is present shall take him into custody or take

02002200020

'S other legal measures to ensure his presence. The custody and other legal measures shall be
- as provided in the law of that State but may be continued only for such time as is necessary
Q to enable any criminal or extradition proceedings to be instituted.
2. Such State shall immediately make a preliminary inquiry into the facts.
() " _

3. Any person in custody pursuant to paragraph 1 of this article shall be assisted in’
communicating immediately with the nearest appropriate representative of the State of
which he is a national, or, if he is a stateless person, with the representative of the State
® where he usually resides.

~
R

Q)
S’

4. When a State, pursuant to this article, has taken a person into custody, it shall
lmmedlatcly notify the States referred to in article 5, paragraph 1, of the fact that such

. person is in custody and of the circumstances which warrant his detention. The State which = -
makes the preliminary inquiry contemplated in paragraph 2 of this article shall promptly
report its findings to the said States and shall indicate whether it intends to exercise
Jurisdiction. ‘

CCQO0

Article 7

PN
f
N

1. The State Party in the territory under whose jurisdiction a person alleged to have
committed any offence referred to in article 4 is found shall in the cases contemplated in
article 5, if it does not extradite him, submit the case to its competent authontles for the
purpose of prosecution.

CCOCC

2. These authorities shall take their decision in the same manner as in the case of any
ordinary offence of a serious nature under the law of that State. In the cases referred to in

) article 5, paragraph 2, the standards of evidence required for prosecution and conviction
Q shall in no way be less stringent than those which apply in the cases referred to in article 5,
O paragraph 1.
(> 3. Any person regarding whom proceedings are brought in connection with any of the
) offences referred to in article 4 shall be guaranteed fair treatment at all stages of the
C proceedings.
W,
() Article 8

1. The offences referred to in article 4 shali be deemed to be included as extraditable .
offences in any extradition treaty existing between States Parties. States Parties undertake to

cCccccc
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Article 13

~Each State Party shall ensure that any individual who alleges he has been subjected to
torture in any territory under its jurisdiction has the right to complain to, and to have his
case promptly and impartially examined by, its competent authorities. Steps shall be taken
to ensure that the complainant and witnesses are protected against all ill-treatment or
intimidation as a consequence of his complaint or any evidence given.

Article 14

1. Each State Party shall ensure in its legal system that the victim of an act of torture obtains
redress and has an enforceable right to fair and adequaté compensation, including the means
for as full rehabilitation as possible. In the event of the death of the victim as a result of an
act of torture, his dependants shall be entitled to compensation. ‘

ololelololololololelole

200

2. Nothing in this article shall affect any right of the victim or other persons to
compensation which may exist under national law.

20

r

Article 15

Each State Party shall ensure that any statement which is established to have been made as a
result of torture shall not be invoked as evidence in any proceedings, except against a
person accused of torture as evidence that the statement was made.

Article 16

1. Each State Party shall undertake to prevent in any territory under its jurisdiction other
acts of cruel, inhuman or degrading treatment or punishment which do not amount to torture
as defined in article 1, when such acts are committed by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. In
particular, the obligations contained in articles 10, 11,12 and 13 shall apply with the
substitution for references to torture of references to other forms of cruel, inhuman or

degrading treatment or punishment.

0CCOCO00000

2. The provisions of this Convention are without prejudice to the provisions of any other

Q) international instrument or national law 'which prohibits cruel, inhuman or degrading
W, treatment or punishment or which relates to extradition or expulsion. _
¢ ) ) ’

~ PART II

‘Article 17

1. There shall be established a Committee against Tortuse (hereinafter referred to as the
Committee) which shall carry out the functions hereinafter provided. The Committee shall
consist of ten experts of liigh moral standing and recognized competence in the field of

. human rights, who shall serve in their personal capacity. The experts shall be elected by the
States Parties, consideration being given to equitable geographical distribution and to the
usefulness of the participation of some persons having legal experience.

2. The members of the Committee shall be elected by secret ballot from a list of persons

ccococecececcecec
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)

Y . 4. The Secretary-General of the United Nations shall convene the initial meeting of the
Committee, After its initial meeting, the Committee shall meet at such times as shall be

) provided in its rules of procedure.

) |

oy 5. The States Parties shall be respon31ble for expenses incurred in connection with the

. holding of meetings of the States Parties and of the Committee, including reimbursement to

SN the United Nations for any expenses, such as the cost of staff and facrlmes mcurrcd by the

) United Nations pursuant to paragraph 3 of this article.

()" Article 19

™)

) 1. The States Parties shall submit to the Committee, through the Secretary-General of the

‘United Nations, reports on the measures they have taken to give effect to their undertakings
‘under this Convention, within one year after the entry into force of the Convention for the
State Party concerned. Thereafter the States Parties shall submit supplementary reports
every four years on any new measures taken and such other reports as the Committee may
request.

2. The Secretary-General of the United Nations shall transmit the reports to all States
Parties,

3. Each report shall be considered by the Committee which may make such general
cominents on the report as it may consider appropriate and shall forward these to the State
Party concerned: That State Party may respond with any observations it chooses to the
Committee. »

4. Thc Committee may, at its discretion, decide to include any comments made by it in -
accordance with paragraph 3 of this article, together with the observations thereon received
from the State Party concerned, in its annual report made in accordance with article 24. If so
requested by the State Party concerned, the Committee may also include a copy of the
report submitted under paragraph I of this article.

Article 20

CCCOCCOO0000200D

1. If the Committee receives reliable information which appears to it to contain well-

( ) founded indications that torture is being systematically practised in the territory of a State
. Party, the Committee shall invite that State Party to co-operate in the examination of the

®, information and to this cnd to submit observations with regard to the information

O concerned

Q ' 2. Taking into account any observations which may have been submitted by the State Party

». concerned, as well as any other relevant information available to it, the Committee may, if it

o decides that this is warranted, designate one or more of its members to make a confidential

O inquiry and to report to the Committee urgently.

) 3.If an inquiry is made in accordance with paragraph 2 of this article, the Committee shall

) seek the co-operation of the State Party concerned. In agreement with that State Party, such

) an inquiry may include a visit to its territory.-

/)

). 4. After examining the findings of its member or members submitted in accordance with

U .

w

U
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appropriate, set up an ad hoe conciliation commission;

(f} In any matter referred to it under this article, the Committee may call upon
the States Parties concerned, referred to in subparagraph (b), to supply any
relevant information;

{g) The States Parties concerned, referred to in subparagraph (b), shall have the
right to be represented when the matter is being considered by the Committee
and to make submissions orally and/or in writing;

(h} The Committee shall, within twelve months after the date of rcdcipt of
notice under subparagraph (b), submit a report:

| (i) If a solution within the terms of subparagraph (e) is reached, the
Committee shall confine its report to a brief statement of the facts
and of the solution reached;

(ii) If a solution within the terms of subparagraph (e) is not
reached, the Committee shall confine its report to a brief statement
- of the facts; the written submissions and record of the oral
() -~ submissions made by the States Parties concerned shall be attached
to the report. In every matter, the report shall be commumcated to
the States Parties concerned.

3000002032020 30200
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e

20

2. The provisions of this article shall come into force when five States Parties to this
Convention have made declarations under paragraph 1 of this article. Such declarations
shall be deposited by the States Parties with the Secretary-General of the United Nations,
who shall transmit copies thereof to the other States Parties. A declaration may be
withdrawn at any time by notification to the Secretary-General. Such a withdrawal shall not
prejudice the consideration of any matter which is the subject of a communication already
transmitted under this article; no further communication by any State Party shall be received
under this article after the notification of withdrawal of the declaration has béen received by
the Secretary-General, unless the State Party concerned has made a new declaration.

CCCOCO0

Article 22

CC

1. A State Party to this Convention may at any time declare under this article that it
recognizes the competence of the Committee to receive and consider communications from
or on behalf of individuals subject to its jurisdiction who claim to be victims of a violation
by a State Party of the provisions of the Convention. No communication shall be received
by the Committee if it concerns a State Party which has not made such a declaration.

2. The Committee shall consider inadmissible any communication under this article which
is anonymous or which it'considers to be an abuse of the right of submission of such
communications or to be incompatible with the provisions of this Convention.

3. Subject to the provisions of paragraph 2, the Committee shall bring any communications
submitted to it under this article to the attention of the State Party to this Convention which
has made a declaration under paragraph I and is alleged to be violating any provisions of the .
Convention. Within six months, the receiving State shall submit to the Committee written

cceeocceccecocco
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ratification. Instruments of ratification shall be deposited with the Secretary-General of the
United Nations. : ‘

Article 26

This Convention is open to accession by all States. Accession shall be effected by the
deposit of an instrument of accession with the SecretaryGeneral of the United Nations. - -

Article 27

1. This Convention shall enter into force on the thirtieth day after the date of the deposit
with the Secretary-General of the United Nations of the twentieth instrument of ratification
or accession.

2. For each State ratifying this Convention or acceding to it after the deposit of the twentieth
instrument of ratification or accession, the Convention shall enter into force on the thirtieth
day after the date of the deposit of its own instrument of ratification or accession.

Article 28

. 1. Each State may, at the time of signature or ratification of this Convention or accession

thereto, declare that it does not recognize the competence of the Committee provided for in
article 20. :

2. Any State Party having made a reservation in accordance with paragraph Lof this article

may, at any time, withdraw this reservation by notification to the Secretary-General of the
- United Nations.

Article 29

1. Any State Party to this Convention may propose an amendment and file it with the
Secretary-General of the United Nations. The Secretary General shall thereupon
communicate the proposed amendment to the States Parties with a request that they notify
him whether they favour a conference of States Parties for the purpose of considering and
voting upon the proposal. In the event that within four months from the date of such
communication at least one third of the States Parties favours such a conference, the
Secretary General shall convene the conference under the auspices of the United Nations.
Any amendment adopted by a majority of the States Parties present and voting at the
.conference shall be submitted by the Secretary-General to all the States Parties for
acceptance. : - '

2. An amendment adopted in accordance with paragraph I of this article shall enter into
force when two thirds of the States Parties to this Convention have notified the Secretary-
General of the United Nations that they have accepted it in accordance with their respective
constitutional processes.

3. When amendments enter into force, they shall be binding on those States Parties which
. have accepted them, other States Parties still being bound by the provisions of this
Convention and any earlier amendments which they have accepted.
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2. The Secretary-General of the United Natlons shall transmlt ccrtlfxed copies of this
Convention to all States.
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INTRODUCTION

Torture is defined in this manual in the words of the United Nations Convention
against Torture, 1984:

“Torture means any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as obtaining from
him or a third person information or a confession, punishing him for an act he or
a third person has committed or is suspected of having committed, or intimidat-
ing or evercing him or a third person for any reason based on discrimination of
any kind, when such pain. or suffering is inflicted by or at the instigation of or
with the consent or acquiescence of a public official or other person acting in an
official capacity. It does not include ||Jam or suffering arising onlyfrom, inherent
in or incidental to lawful sanctions.”

Torture is a profound concermn of the world community. Its purpose is to destroy
deliberately not only the physical and emotional well-being of individuals but also, in
some instances, the dignity and will of entire communities. It concerns all members of
the human family because it impugns the very meaning of our existence and our hOpes
for a brighter future.2

Although mternat:onal himan rights and humanitarian law consistently prohibit
torture under any circumstance {se¢ chagter I}, torture and ill-treatment are practised in
more than half of the world’s countries.’* The striking disparity between the absolute
prohibition of torture and its prevalence in the world today demonstrates the need for
States to identify and implement effective measures to protect individuals from torture
and ill-treatment. This manual was developed to enable States to address one of the
most fundamental concemns in protecting individuals from torture—effective docu-
mentation. Such documentation brings evidence of torture and ill-treatment to light so -
that perpetrators may. be held accountable for their actions and the interests of justice
may be served. The documentation methods contained in this manual are also appli-
cable to other contexts, including human rights investigations and monitoring, political
asylum evaluations, the defence of individuals who “confess” to crimes during torture
and needs assessments for the care of torture victims, among others. In the case of
health professionals who are coerced into negiect, misrepresention or falsification of
evidence of torture, this manual also provides an international point of reference for
health professionals and adjudicators alike.

During the past two decades, much has been learned about torture and its conse-
quences, but no international guidelines for documentation were available prior to the
development of this manual. The Manual on the Effective Invesiigation and Documen-
tation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(the Istanbul Protocol) is intended to serve as intemational guidelines for the assess-
ment of persons who allege torture and ill-treatment, for investigating cases of alleged
torture and for reporting findings to the judiciary or any other investigative body. This
manuat includes principles for the effective investigation and documentation of torture,
and other cruel, inhuman or degrading treatment or punishment (see annex I). These
principles outline mlmmum standards for States in order to ensure the effective docu-
mentation of torture. The guidelines contained in this manual are not presented as a

! The Board of Trustees of the United Nations Voluntary Fund for Victims of Torture has recently
decided that, for the purposes of its work, it will use the Declaration on the Protection of All Persons from
Being Subjected to Torture and QOther Cruel, Inhuman or Degrading Treatment or Punishment.

iy Tacopino, “Treatment of survivors of political torture: commentary”, The Journal of Ambulatory
Care Management, 21{2} 1998:5-13.

3 Amnesty International, Amnesty international Report 1999 (London, AIP, 1999).

4 M. Balonlu, “Prevention of torture and care of survivors: an integrated approach”, The Journal of
the American Medical Association (JAMA), 270 1993:606-611. .

5 The Principles on the Effective Investigation and Documentation of Torture and Other Cruel,
inhuman or Degrading Treatment or Punishment have been annexed to the General Assembly resolution
55/89 (4 December 2000} and the Commission on Human Rights resolution 2000/43 (20 April 2000), both
adopted without voting.
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CHAPTER |

RELEVANT INTERNATIONAL LEGAL STANDARDS

1. The right to be free from torture is firmly estab-

" lished under international law. The Universal Declaration

of Human Rights, the International Covenant on Civit and
Political Rights and the Convention against Torture and

* QOther Cruel, Inhuman or Degrading Treatment or Punish-

ment all expressly prohibit torture. Similarly, severdl
regional instruments establish the right to be free from
torture. The American Convention on Human Rights, the
African Charter on Human and Peoples’ Rights and the
Convention for the Protection of Human Rights and Fun-
damental Freedoms all contain express prohibitions of
torture. . :

A. International humanitarian law

2. The international treaties goveming armed con-
flicts establish international humanitarian law or the law
of war. The prohibition of torture under international
humanitarian law is only a small, but important, part of
the wider protection these treaties provide for ail victims
of war. The four Geneva Conventions of 1949 have been
ratified by 188 States. They establish rules for the conduet
of international armed conflict and, especially, for the
treatment of persons who do not, or who no longer, take
part in hostilities, including the wounded, the captured
and civilians. All four conventions prohibit the infliction
of torture and other forms of ill-treatment. Two Protocols
of 1977, additional to the Geneva Conventions, expand
the protection and scope of these conventions. Protocol 1
(ratified to date by 153 States) covers international
conflicts. Protocol II (ratified to date by 145 States)
covers non-international conflicts.

3, More important to the purpose here, however, is
what is known as *“Common Article 37, found in all four
conventions. Common Article 3 applies to armed con-
flicts “not of an international character”, no further defi-
nition being given. It is taken to define core obligations
that must be respected in all armed conflicts and not just
in international wars between countries. This is generally
taken to mean that no matter what the nature of a war or
couflict, certain basic rules cannot be abrogated. The pro-
hibition of torture is one of these and represents an
element common to international humanitarian law and

.human rights law.

4, Common Article 3 states:

. . . the following acts are and shall remain prohibited at any time and
in any place whatsoever . . . violence to life and person, in particular
murder of all kinds, mutilation, cruel treatment and torture; . . . outrages
upon " personal dignity, in particular humiliating and degrading
treatrnent . . . '

5. As the Special Rapporteur on Torture, Nigel
Rodley, has stated:

The prohibition of torture or other ill-treatment could hardly be for-
rmulated jn more absolute terms. In the-words of the official commen-
tary on the text by the International Committee of the Red Cross’
(ICRC), no possible loophole is left; there can be no excuse, no attenu-
ating circumstances. .

6. A further link between international humanitarian
law and human rights law is found in the preamble to
Protocol II, which itself regulates non-international
armed conflicts (such as fully-fledged civil wars), and
which states that: “. , . international instruments relating
to human rights offer a basic protection to the human
person.”’ :

B. The United Nations

7. To ensure adequate protection for all persons
against torture or cruel, inhuman or degrading treatment,
the United Nations has sought for many years to develop
universally applicable standards, The conventions, decla-
rations and resolutions adopted by the Member States of
the United Nations clearly state that there may be no
exception to the prohibition of torture and establish other
obligations to ensure protection against such abuses.
Among the most important of these instruments arg the

- Universal Declaration of Human Rights (UDHR),? the

International Covenant on Civil and Political Rights
(ICCPR),? the Standard Minimum Rules for the Treat-
ment of Prisoners (SMRTP), " the United Nations Decla-
ration on the Protection of All Persons from Being Sub-

“ jected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (Declaration on the Protection

% N. Rodley, The Treatment of Prisoners under Interndtional Law,
2nd ed. (Oxford, Clarendon Press, 1999:58).

7 Second preambular patagraph of Protocol 11 (1977), additional to
the Geneva Conventions of 1949,

¥ General Assembly resolution 217 A (Ill), United Nations
document A/810 at 71 (1948), article 5,

% General Assembly resolution 2200 A (XXI), 21 United Nations
GAOR Supp. (No. [6) at 52, United Nations document A/6316 (1966),
999 United Nations Treaty Series 171, which entered into force on
23 March 1976, article 7.

1% pdopted on 30 August 1955 by the First United Nations Congress
‘on the Prevention of Crime and the Treatment of Offenders, United
Nations document A/CONF/611, annex I, Economic and Social
Council resolution 663 C, 24 United Nations ESCOR Supp. (No. 1} at
11, United Nations document E/3048 (1957), amended by Economic
and Social Council resolution 2076, 62 United Naticns ESCOR Supp.
{(No. 1) at 35, United Nations document E/5988 (1977), article 31.
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lishes that an act of torture appears to have been comimit-
ted. If an allegation of other forms of crue!, inhuman or
degrading treatment or punishment is considered to be
well founded, the alleged offender or offenders shall be
subject to criminal, disciplinary or other appropriate pro-
ceedings (art. 7 of the Convention against Torture, art. 10
of the Declaration on the Protection against Torture).

2. United Nations bodies and mechanisms
(a) Committee against Torture

11. The Committee against Torture monitors imple-
mentation of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment.
The Committee consists of 10 experts appointed because
of their “high moral standing and recognized competence
in the field of human rights”. Under article 19 of the Con-
vention against Torture, the States parties submit-to the
Committee, through the Secretary-General, reports on the
measures they have taken to give effect to their undertak-
ings under the Convention. The Committee examines
how the provisions of the Convention have been incorpo-
rated into domestic law and monitors how this functions
in practice. Each report is considered by the Committee,
which may make general comments and recommenda-
tions and include this information in its annual report to
the States parties and to the General Assembly. These pro-
cedures take place in public meetings.

12. Under atticle 20 of the Convention against Tor-
ture, if the Committee receives reliable information that
appeats to contain well-founded indications that torture is
being systematically pfactised in the territory of a State
party, the Committee must invite that State party to co-
operate in the examination of the information and, to this
end, to submit observations with regard to the information
concemned. The Committee may, if it decides that this is
warranted, designate one or more of its members to make
a confidential inquiry and to report to the Committee
urgently. In agreement with that State party, that inquiry
may include a visit to its territory. After examining the
findings of its member or members, the Committee frans-
mits these findings to the State party concerned together
‘with any comments or suggestions that seem appropriate
in view of the situation, All the proceedings of the Com-

mittee under article 20 are confidential, and, at all stages -

of the proceedings, the cooperation of the State party is
sought. After completion of these proceedings, the Com-
mittee may, after consultations with the State party con-
cerned, decide to include a summary account of the

* results of the proceedings in its annual report to the other

States parties and to the General Assembly.'®

13, Under article 22 of the Convention against Tor-
ture, a State party may at any time recognize the compe-
tence of the Committee to receive and consider individual
complaints from or on behalf of individuals subject to its
jurisdiction who claim to be victims of a violation by a
State party of the provisions of the Convention against
Torture. The Comunittee then considers these communica-

18 14 should be pointed out, however, that application of article 20 can
be limited because of a reservation by 2 State party, in which case
article 20 is not applicable.

tions confidentially and shall forward its view to the State
party concerned and to the individual. Only 39 of the 112
States parties that have ratified the Convention have also

recognized the applicability of article 22.

14. Among the concerns addressed by the Commit-

tee in its annual reports to the General Assembly is the

necessity of States parties to comply with articles 12
and 13 on the Convention against Torture to ensure that
prompt and impartial investigations of all complaints of
torture are undertaken. For example, the Committee has
stated that it considers a delay of 15 months in investigat-
ing sllegations of torture to be unreasonably long and not
in compliance with article 12.1% The Committee has also
noted that article 13 does not require a formal submission
of a complaint of torture, but that “it {s sufficient for tor-
ture only to have been alleged by the victim for [a State
Party] to be under an obligation promptly and impartially
to examine the allegation”.2?

(b) Human Rights Committee

15. The Human Rights Committee was established .

pursuant to article 28 of the International Covenant on
Civil and Political Rights and the requirement to monitor
implementation of the Covenant in the States parties. The
Committee is composed of 18 independent experts who
are expected to be persons of high moral character and of
recognized competence in the field of human rights.

16. States parties to the Covenant must submit
reports: every five years on the measures they have
adopted to give effect to the rights recognized in the Cov-
enant and on progress made in the enjoyment of those
rights, The Human Rights Committee examines the
reports through a dialogue with representatives of the
State party whose report is under consideration, The
Committee then adopts concluding observations summa-
rizing its main concerns and making appropriate sugges-
tions and recommendations to the State party. The Com-

mittee also prepares general comments interpreting -

specific articles of the Covenant to guide States parties in
their reporting, as well as their implementation of the
Covenant’s provisions. In one such general comment, the

Committee undertook to clarify article 7 of the Interna--

tional Covenant on Civil and Political Rights, which
states that no one shall be subject to torture or to cruel,
inhuman or degrading treatment or punishment. In the
general comments on article 7 of the Covenant in the
report of the Committee, it specifically noted that prohib-
iting torture or making it a crime is not sufficient imple-
mentation of article 7.2' The Committee stated:
“...States must ensure an effective protection through
some machinery of control. Complaints about ili-treat-
ment must be investigated effectively by competent
authorities.” :

19 gee Cormmunication 8/1991, paragraph 185, reported in the
General Assembly report of the Commiltee against Torture (A/49/44)
of 12 June 1994,

20 See Communication 6/1990, paragraph 10.4, reported in the-

General Assembly report of the Committee against Torture (A/50/44)
of 26 July 1995. :
2t United Nations document A/37/40 (1982).
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23. The Special Rapporteur reports annually to the
Commission on Human Rights on communications sent
to governments and on replies received by him or her. On
the basis of information received from governments and
other reliable-sources, the Special Rapporteur makes rec-

. ommendations to the governments concerned with a view

to finding durable solutions to the elimination of violence
against women in any country. The Special Rapporteur
may send follow-up communications to governments
when no replies have been received or when insufficient
information was provided. Should a particular situation of
violence against women in any given country persist and
information received by the Special Rapporteur indicate
that no measures are or have been taken by a government
to ensure the protection of the human rights of women, the
Special Rapporteur may consider the possibility of seek-
ing permission from the government concerned to visit
that country in order to carry out an on-site fact-finding
mission.

- €. Regional organizations

24. Regional bodies have also contributed to the

development of standards for the prevention of torture. -

These bodies include the Inter-American Commission on
Human Rights, the Inter-American Court of Human
Rights, the European Court of Human Rights, the Euro-
pean Comumittee for the Prevention of Torture and the

- African Commission on Human Rights.

1. The Inter-American Commission on Human Rights
and the Inter-American Court of Human Rights

25. On 22 November 1969, the Organization of
American States adopted the American Convention on
Human Rights, which entered into force on 18 July
1978.% Article 5 of the Convention states:

1. Every person has the right to have his physical, mental, and
moral integrity respected. '

2. No one shall be subjected to torture or to cruel, inhuman, or
degrading punishment or treatment. All persons deprived of their lib-
ety shali be treated with respect for the inherent dignity of the human
person. .

26. Article 33 of the Convention provides for the
establishment of the Inter-American Commission on
Human Rights and the Inter-American Court of Human
Rights. As stated in its regulations, the Commission’s
principal function is to promote the observance and
defence of human rights and to serve as an advisory body
to the Organization of American States in this area.® In
fulfilling this function, the Commission has leoked to the
Inter-American Convention to Prevent and Punish Tor-
ture to guide its interpretation of what is meant by torture

28 Organization of American States Treaty Series No. 36, 1144
United Nations Treaty Series 123, which entered into force on 18 July
1978, reprinted in Basic Documents Pertaining to Human Rights in the
Inter-American System, OEA/Ser.L.V/I1.82, document 6, rev. !, at 25
(1992). ‘

26 Regulations of the Inter-American Commission on Human Rights,
Organization of American States Series L.V/I1.92, document 31,
revision 3 of 3 May 1996 at article 1 (1).

under article 5.27 The Inter-American Convention to Pre-
vent and Punish Torture was adopted by the Organization
of American States on 9 December 1985 and entered into
force on 28 February 1987.28 Article 2 of the Convention
defines torture as:

.. . any act intentionally performed whereby physical or mental pain or
suffering is inflicted on a person for purposes of criminal investigation,
as a means of intimidation, as personal punishment, as a preventive
measure, as a penalty, or for any other purpose. Torture shall also be
understood to be the use of methods upon a person intended to oblit-
erate the personality of the victim or to diminish his physical or mental
capacities, even if they do not cause physical pain or mental anguish.

27. Under article 1, the States parties to the Conven-
tion undertake to prevent and punish torture in accordance
with the terms of the Convention. States parties to the
Convention are required to conduct an immediate and
proper investigation into any allegation that torture has
occurred within their jurisdiction. '

28. Article 8 provides that “States Partics shall guar-
antee that any person making an accusation of having
been subjected to torture within their jurisdiction shall

have the right to an impartial examination of his case”.

Likewise, if there is an accusation or well-grounded rea-
son to beligve that an act of torture has been committed
within their jurisdiction, the States parties must guarantee
that their respective authorities will proceed properly and
immediately to conduct an investigation into the case and
to initiate, whenever appropriate, the corresponding
criminal process.

29; In one of its 1998 country reports, the Commis-
sion noted that an obstacle to the effective prosecution of
torturers is the lack of independence in an investigation of
claims of torture, as the investigation is required to be

undertaken by federal bodies likely to be acquainted with.

parties accused of committing torture.2” The Commission
cited article 8§ to underscore the importance of an “impar-
tial examination” of each case.

30. The Inter-American Court of Human Rights has
addressed the necessity of investigating claims of viola-
tions of the American Convention on Human Rights. In
its decision in the Velasquez Rodriguez case, judgement
of 29 July 1988, the Court stated that: :

The State is obligated to investigate every situation involving a viola-
tion of the rights protected by the Convention. If the State apparatus
acts in such a way that the violation goes unpunished and the victim's
full enjoyment of such rights is not restored as soon as possible, the
State has failed to comply with its duty to ensure the free and full exer-
cise of those rights to the persons within its jurisdiction.

31. Article 5 of the Convention provides for the right
to be free from torture. Although the case dealt specifi-

cally with the issue of disappearance, one of the rights

referred to by the court as guaranteed by the American
Convention on Human Rights is the right not to be sub-
jected to torture or other forms of ill-treatment.

27 See case 10.832, Teport No. 35/96, Inter-American Commission
on Human Rights Annual Report 1997 at paragraph 75.
28 Organization of American States Treaty Series No. 67.

2 Report on the Situation of Human Rights in Mexico, 1998, the
Inter-American Commission on Human Rights at paragraph 323,

30 1bid, at paragraph 324.
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should be of high moral standard, impértial, independent
and also available to carry out field missions.

19, The Committee carries out visits to member
States of the Council of Europe, partially on a regular
periodic basis and partially on an ad hoc basis. A visiting
delegation of the Committee consists of members of the
Comumiittee, accompanying experts in the medical, legal
or other fields, interpreters and members of the Secre-
tariat. These delegations visit persons deprived of their
liberty by the authorities of the country visited.*’ The
powers of each visiting delegation are quite vast: it may
visit any place where persons are held deprived of their
liberty; make unannounced visits to any such place;
repeat visits to these places; talk to persons deprived of
their liberty in private; visit any or all persons it chooses
to in these places; and see ail premises (not only cell
areas) without restrictions. The delegation can have
access to all papers and files concerning the persons
visited. The entire work of the Committee is based on
confidentiality and cooperation.

40. After a visit, the Committee writes a report.
Based on the facts observed during the visit, the report
comments on the conditions found, makes concrete vec-
ommendations and asks any questions that need further
clarification. The State party answers the report in writing
and theréby establishes a dialogue between the Commit-
tee and the State party, which continues until the follow-

~ ing visit. The Committee’s reports and the State party’s

answers are confidential documents, but the State party
(not the Committee) may decide to publish both the
reports and the answers. So far, nearly all the States par-
ties have made public both reports and answers.

41, In the course of its activitiss over the past ten
years, the Committee has gradually developed a set of cri-
teria for the treatment of persons held in custody that con-
stitutes general standards. These standards deal not only
with the material conditions but also with procedural safe-
guards. For example, three safeguards advocated by the
Committee for persons held in police custody are:

(@) The right of a person deprived of liberty, if he or
she so desires, to inform immediately a third party (family
member) of the arrest;

(b) The right of a person deprived of liberty to have
immediate access to a lawyer; .

(¢) The right of a person deprived of liberty to have
access to a physician, including, if he or she so wishes, a
physician of his or her ewn choice.

472, Furthermore, the Committee has stressed repeat-
edly that one of the most effective means of preventing ill-
treatment by law enforcement officials lies in the diligent
examination by competent authorities of all complaints of
such treatment brought before them and, where appropri-
ate, the imposition of a suitable penalty, This has a strong
dissuasive effect.

43 A person deprived of liberty is any person deprived of liberty by a
public authority, such as, but not exclusively, persons arrested or in any
form of detention, prisoners awaiting trial, sentenced prisoners and
persons involuntarily confined to psychiatric hospitals.

4. The Afvican Commission on Human and Peoples’
Rights and the African Court on Human
and Peoples ' Rights

43, In comparison to the Furopean and the Inter-
American systems, Africa does not have a convention on
torture and its prevention. The question of torture is
examined on the same level as are other human rights vio-
lations. The question of torture is dealt with primarily in
the African Charter of Human and Peoples’ Rights, which
was adopted by the Organization of African Unity on
27 June 1981 and which entered into force on 21 October
1986.4 Article 5 of the African Charter states:

Every individual shall have the right to the respect of the dignity inher-
ent in a human being and to the recognition of his legal-status. All forms
of exploitation and degradation of man particularly slavery, slave trade,
torture, cruel, inhuman or degrading punishment ang treatment shali be
prohibited. . ’

44, In accordance with article 30 of the Aftican

" Charter, the African Commission on Human and Peoples’

Rights was established in June 1987 and was charged “to
promote human and peoples’ rights and ensure their pro-
tection in Africa”. In its periodic sessions, the Commis-
sion has passed several country resclutions on matiers
concerning human rights in Africa, some of which have
dealt with torture, among other violations. In some of its
country resolutions, the Commission raised concerns
about the degradation of human rights situations, includ-
ing the practice of torture.

45, The Commission has established new mecha-
nisms, such as the Special Rapporteur on Prisons, the Spe-
cial Rapporteur on Arbitrary and Summary Executions
and the Special Rapporteur on Women, whose mandate is
to report during the open sessions of the Commission.
These mechanisms have created opportunitics for victims
and non-governmental organizations to send information
directly to special rapporteurs. At the same time, a victim
or a non-governmental organization can make a com-
plaint to the Commission regarding acts of torture as
defined in article 5 of the African Charter. While an indi-
vidual complaint is pending before the Commission, the
victim or the non-governmental organization can send the
same information to special rapportewrs for their public
reports to the Commission’s sessions. To provide a forum
. for adjudicating claims of violations of the rights guaran-
teed in the African Charter, the Organization of African
Unity Assembly adopted a protocol for the establishment
of the African Court of Human and Peoples’ Rights in
June 1998.

D. The International Criminal Court

46. The Treaty of Rome, adopted on 17 July 1998,
established the permanent International Criminal Court to
try individuals responsible for genocide, crimes against
humanity and war crimes. The court has jurisdiction over
cases alleging torture either as part of the crime of geno-
cide or as a crime against humanity, if the torture is com-
mitted “as part of a widespread or systematic attack”, or
as a war crime under the Geneva Conventions of 1949.

44 OAU document CAB/LEG/67/3, rev. 5 (21 LL.M. 58 (1982)).
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CHAPTER 11

RELEVANT ETHICAL CODES

47.  All professions work within ethical codes, which
provide a statement of the shared values and acknowl-
edged duties of professionals and set moral standards with
which they are expected to comply. Ethical standards are
established primarily in two ways: by international instru-
ments drawn up by bodies like the United Nations and by
codes of principles drafted by the professions themselves,
through their representative associgtions, nationally or
internationally. The fundamental tenets are-invariably the
same and focus on obligations owed by the professional
to individual clients or patients, to society at large and to
colleagues in order to maintain the honour of the profes-
sion. These obligations reflect and complement the rights
to which all people are entitled under mtematlonal instru-
ments.

A. Ethics of the legal profession

48. As the ultimate arbiters of justice, judges play a

- special role in the protection of the rights of citizens.

International standards create an ethical duty on the part
of judges to ensure that the rights of individuals are pro-
tected. Principle 6 of the United Nations Basic Principles
on the Independence of the Judiciary states that “the prin-
ciple of the independence of the judiciary entitles and

requires the judiciary to ensure that judicial proceedings -

are conducted fairly and that the rights of the parties are
respected”’, 45 Similarly, prosecutors have an ethical duty
to investigate and prosecute a crime of torture commitied
by public officials, Article 15 of the United Nations
Guidelines on the Role of Prosecutors states: “Prosecu-
tors shall give due attention to the prosecution of crimes
committed by public officials, particularly corruption,

" abuse of power, grave viclations of human rights and

other crimes recognized by international law and, where
authorized by law or consistent with local practlce, the
investigation of such offences.’

49. International standards also establish a duty for
lawyers, in carrying out their professional functions, to
promote and protect human rights and fundamental free-

5 Adopted by the Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, held at Milan
from 26 August to 6 September 1985 and endorsed by General
Assembly resolutions 40/32 of 29 November 1985 and 40/146 of
13 December 1985,

46 Adopted by the Eighth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, held at Havana from
27 August to 7 September 1990,

doms. Principle 14 of the United Nations Basic Principles
on the Role of Lawyers provides: “Lawyers, in protecting
the rights of their clients and in promoting the cause of
justice, shall seek to uphold human rights and fundamen-
tal freedoms recognized by national and international law
and shall at all titnes act freely and diligently in accord-
ance with the law and recognized standards and ethics of
the legal profession.’

B. Health-care ethics

50. There are very clear links between concepts of
human rights and the well-established principle of health-
care ethics. The ethical obligations of health professxonals
are articulated at three levels and are reflected in United
Nations documents in the same way as they are for the
legal profession. They are also embodied in statements
issued by international organizations representing health
professionals, such as the World Medical Association, the

World Psychiatric Association and the International -

Council of Nurses.** National medical associations and
nursing organizations also issue codes of ethics, which

" their members are expected to follow. The central tenet of

11

all health-care ethics, however articulated, is the funda-
mental duty always to act in the best interests of the
patient, regardless of other constraints, pressures or con-
tractual obligations. In some countries, medical ethical
principles, such as that of doctor-patient confidentiality,
are incorporated intc national law. Even where ethical
principles are not established in law in this way, all health
professionals are morally bound by the standards set by
their professional bodies. They are judged to be guilty of
misconduct if they deviate from professional standards
without reasonable justification.

1. United Nations statements relevant to
health professionals

51. Health professionals, like all other persons work-
ing in prison systems, must observe the Standard Mini-
mum Rules for the Treatment of Prisoners, which require
that medical, including psychiatric, services must be
available to all prisoners without discrimination and that

#7 See footnote 46, .

“E There are also a number of regional groupings, such as the
Commonwealth Medical Association and the International Conference
of Islamic Medical Associations that issue important statements on
medical ethics and human rights for their members.
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C. Principles common to all codes
of health-care ethics

56. The principle of professional independence
requires health professionals always to concentrate on the
core purpose of medicine, which is to alleviate suffering
and distress and avoid harm, despite other pressures. Sev-
eral other ethical principles are so fundamental that they
are invariably found in all codes and ethical statements..
The most basic are the injunctions to provide compassion-
ate care, do no harm and to respect patients’ rights. These
are central requirements for all health professionals.

1. The duty to provide compassionate care

57. The duty to provide care is expressed in a variety
of ways in national and international codes and declara-
tions. One aspect of this duty is the medical duty to
respond to those in medical need. This is reflected in the
World Medical Association’s International Code of
Medical Ethics, which recognizes the moral obligation of
doctors to provide emergency care as a humanitarian
duty.>® The duty to respond to need and suffering is
echoed in traditiontal statements in virtually all cultures.

58. Underpinning much of modern medical ethics
are the principles established in the earliest statements of
professional values that require doctors to provide care
even at some risk to themselves. For example, the Caraka
Samhita, a Hindu code dating from the first century AD,
instructs doctors to “endeavour for the relief of patients
with all thy heart and soul; thou shall not desert or injure
thy patienit for the sake of thy life or living”. Similar
instructions were given in early Islamic codes and the
modern Declaration of Kuwait requires doctors to focus
on the needy, be they “near or far, virtuous or sinner,
friend or enemy".

59, Western medical values have been dominated by
the influence of the Hippocratic oath and similar pledges,
such as the Prayer of Maimonides. The Hippocratic oath
represents a solemn promise of solidarity with other doc-
tors and a commitment to benefit and care for patients
while avoiding harming them. It also contains a promise
to maintain confidentiality. These four concepts are
reflected in various forms in all modern professional
codes of health-care ethics..The World Medical Associa-
tion's Declaration of Geneva is a modern restatement of
the Hippocratic values.® It is a promise in which doctors

~ undertake to make the health of their patients their pri-

mary consideration arid vow to devote themselves to the
service of humanity with conscience and dignity.

60. Aspects of the duty to care are reflected in many
of the World Medical Association’s declarations, which
make clear that doctors must always do what is best for
the patient, including detainees and alleged criminals.
This duty is often expressed through the notion of profes-
sional independence, requiring doctors to adhere to best
medical practices despite any pressure that might be
applied. The World Medical Association’s International
Code of Medical Ethics emphasizes doctors’ duty to pro-

59 adopted by the World Medical Association in 1949,
0 Adopted by the World Medical Association in 1948,

vide care “in full technical and morat independence, with
compassion and respect for human dignity”. It aiso
stresses the duty to act only in the patient’s interest and
says that doctors owe their patients complete loyalty. The
World Medical Association's Tokyo Declaration and Dec-
laration on Physician Independence and Professional
Freedom make unambiguously clear that doctors must
"insist on being free to act in patients’ interests, regardless
of other considerations, inciuding the instructions of
employers, prison authorities or security forces.5! The lat-
ter declaration requires doctors to ensure that “they have
the professional independence to represent and defend the
health needs of patients against all who would deny or
restrict needed care for those who are. sick or injured”,
Similar principles are prescribed for nurses in the Interna-
“tional Council of Nurses Code. '

61. Another way in which duty to provide care is
expressed by the World Medical Association is through
its recognition of patient rights. Its Declaration of Lisbon
on the Rights of Patients recognizes that every person is
entifled, without discrimination, to eppropriate health
care and reiterates that doctors must always act in a
patient’s best interest®? Patients must be guaranteed
autonomy and justice, according to the declaration, and
both doctors and providers of medical care must uphold
patient's rights. “Whenever legislation, governoment
action or any other administration or institution denies
patients these rights, physicians should pursue appropri-
.ate means to assure or restore them.” Individuals are enti-
tled to appropriate health care, regardless of factors such
as their ethnic crigin, political beliefs, nationality, gender,
religion or individual merit. People accused or convicted
of crimes have an equal moral entitlement to appropriate
medical and nursing care. The World Medical Associa-
tion's Declaration of Lisbon emphasizes that the only
acceptable criterion for discriminating between patients is
that of the relative urgency of their medical need.

2, [Informed consent

62. While the declarations reflecting a duty of care
all emphasize an obligation to act in the best interests of
the individual being examined or treated, this presupposes

. that health professionals know what is in the patient’s best
interest. An absolutely fundamental precept of modem
medical -ethics is that patients themselves are the best
judge of their own interests, This requires health profes-
sionals to give normal precedence to a competent adult
patient’s wishes rather than to the views of any person in
authority about what would be best for that individual.

Where the patient is unconscious or otherwise incapable -

of giving valid consent, health professionals must make a
judgement about how that person’s best interests can be
protected and promoted. Nurses and doctors are expected
to act as an advocate for their patients, and this is made

- clear in statements such as the World Medical Associa-
‘tion’s Declaration of Lisbon and the International Council
of Nurses’ statement on the Nurse’s Role in Safeguarding
Human R;'ghts.63

61 pdopted by the World Medical Association in 1986.

62 Adopted by the World Medical Association in 1981; amended by
the forty-seventh session of the General Assembly in September 1995.

3 Adopted by the Wortd Medical Association in 1983,
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as failure to take an immediate stand makes protest at a
later stage more difficult. They should report the matter to
appropriate authorities or international agencies who can
investigate, but without exposing patients, their families
or themselves to foreseeable serious risk of harm. Doctors

and professional associations should support colleagues °

who take such action on the basis of reasonable evidence.

2. Dilemmas arising from dual obligations

67. Dilemmas may occur when ethics and law are in
contradiction. Circumstances can arise where their ethical
duties oblige health professionals not to obey a particular

law, such as a legal obligation to reveal confidential -

medical information about a patient, There is consensus in
international and national declarations of ethical precepts

" that other imperatives, including the law, cannot oblige

health professionals to act contrary to medical ethics and
to their conscience. In such cases, health professicnals
must decline to comply with the law or a regulation rather
than compromise basic ethical precepts or expose patients
to serious danger. ,

68. Insome cases, two ethical obligations are in con-
flict. International codes and ethical principles require the
reporting of information concerning torture or maltreat-
ment to a responsible body. In some jurisdictions, this is
also a legal requirement. In some cases, however, patients
may refuse to give consent to being examined for such
purposes or to having the information gained from
examination disclosed to others. They may be fearful of
the risks of reprisals for themselves or their families. In

such situations, health professionals have dual respon-. -

sibilities: to the patient and to society at large, which have
an interest in ensuring that justice is done and perpetrators.
of abuse are brought to justice. The fundamental principle
of avoiding harm must feature prominently in considera-
tion of such dilemmas. Health professionals should seek
solutions that promote justice without breaching the indi-
vidual’s right to confidentiality. Advice should be sought
from reliable agencies; in some cases this may be the
national medical association or non-governmental agen-
cies. Alternatively, with supportive encouragement, sore
reluctant patients may agree to disclosure within agreed
parameters.

69. The ethical obligations of a doctor may vary
according to the context of the doctor-patient encounter
and the possibility of the patient being able to exercise
free choice about the disclosure decision, For exarple,
where the doctor and patient are in a clearly therapeutic
situation, such as the provision of care in hospital, there is
a strong moral imperative for doctors to preserve the usual
rules of confidentiality that normally prevail in therapeu-

- tic relationships. Reporting evidence of torture obtained
in such encounters is entirely appropriate as long as the
patient does not forbid it. Doctors should report such evi-
dence if patients request it or give properly informed con-
sent to it. They should support patients in such decisions.

70. Forensic doctors have a different relationship
with individuals they examine and usually have an obliga-
tion to report their observations factually. The patient has
less power and choice in such situations and may not be
able to speak openly about what has occurred. Before
beginning any examination, forensic doctors must explain
their role to the patient and make clear that medical con-
fidentiality is not a usual part of their role, as it would be
in a therapeutic context. Regulations may not permit the
patient to refuse examination, but the patient has an
option of choosing whether to disclose the cause of any
injury. Forensic doctors should not falsify their reports but
should provide impartial evidence, including making
clear in their reports any evidence of maltreatment.5?

71. Prison doctors are primarily providers of thera-
peutic treatment but they also have the task of examining
detainees amiving in prison from police custody. In this
role or in treatment of people within a prison, they may
discover evidence of unacceptable violence, which pris-

_oners themselves are not in a realistic position to

denounce. In such situations, doctors must bear in mind

the best interests of the patient and their duties of confi-
dentiality to that person, but the moral arguments for the
doctor to denounce evident maltreatment are strong, since
prisoners themselves are often unable to do so effectively.
Where prisoners agree to disclosure, ‘no conflict arises and
the moral obligation is clear. If a prisoner refuses to allow
disclosure, doctors must weigh the risk and potential dan-
ger to that individual patient against the benefits to the
general prison population and the interests of society in
preventing the perpetuation of abuse.

72. Health professionals must also bear in mind that
reporting abuse to the authorities in whose jurisdiction it
is alieged to have occurred may well entail risks of harm
for the patient or for others, including the whistle-blower.
Doctors must not knowingly place individuals in danger
of reprisal. They are not exempt from taking action but
should use discretion and must consider reporting the
information to a responsible body outside the immediate
jurisdiction or, where this would not entail foreseeable
risks to health professionals and patients, report it in a
non-identifiable manner. Clearly, if the latter solution is
taken, health professionals must take into account the
likelihood of pressure being brought on them to disclose

. identifying data or the possibility of having their medical
records forcibly ssized. While there are no easy solutions,
health professionals should be guided by the basic injunc-
tion to avoid harm above all other considerations and seek
advice, where possible, from national or international
medical bodies. '

67 gee V, lacopino et al., “Physician complicity in misrepresentation
and omission of evidence of torture in post-detention medical
examinations in Turkey", Journal of the American Medical Association
(JAMA), 276 1996:396-402.
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the inquiry.® The persons conducting the investigation
must have at their disposal all the necessary budgetary
and technical resources for effective investigation, They
also must have the authority to oblige all those acting in
an official capacity allegedly involved in torture or ill-
treatment to appear and testify. The same applies to any
witness. To this end, the investigative authority is entitled
to issue summonses to witnesses, including any officials
allegedly involved, and to demand the production of evi-
dence. Alleged victims of torture or ill-treatment, wit-
nesses, those conducting the investigation and their fami-
lies must be protected from violence, threats of violence
or any other form of intimidation that may arise pursnant -
to the investigation, Those potentially implicated in tor-
ture or ill-treatment should be removed from any position
of control or power, whether direct or indirect, over com-
plainants, witnesses or their families, as well as those
conducting the investigation.

80. Alleged victims of torture or ill-treatment and
their legal representatives must be informed of, and have
access to, any hearing as well as to all information rel-
evant to the investigation and must be entitled to present
other evidence. - :

81. In cases in -which the established investigative
procedures are inadequate because of insufficient exper-
tise or suspected bias, or because of the apparent exist-
ence of a pattern of abuse, or for other substantial reasens,
States must ensure that investigations are undertaken
through an independent commission of inquiry or similar
procedure. Members of such a commission should be cho-
sen for their recognized impartiality, competence and
independence as individuals. In particular, they must be
independent of any suspected perpetrators and the institu-
tions or agencies they may serve. The commission must
have the authority to obtain all information necessary to
the inquiry and shall conduct the inquiry as provided for
under these principles.®? A written report, made within a
reasonable time, must include the scope of the inquiry,
procedures and methods used to gvaluate evidence as well
as conclusions and recommendations based on findings of
fact and on applicable law. On completion, this report
must be made public. It must also describe in detail spe-
cific events that were found to have occurred, the evi-
dence upon which such findings were based and list the
names of witnesses who testified with the exception of
those whose identities have been withheld for their own
protection. The State must, within a reasonable period of
time, reply to the report of the investigation and, as appro-
priate, indicate steps to be taken in response.

§2. Medical experts involved in the investigation of
torture or ill-treatment should behave at all times in con-
formity with the highest ethical standards and, in particu-
lar, must obtain informed consent before any examination
is undertaken. The examination must conform to estab-
lished standards of medical practice. In particular, exami-
nations must be conducted in private under the control of
the medical expert and outside the presence of security
agents and other govemment officials. The medical

% Under certain circumstances professional ethics may require
information to be kept confidential. These requirements should be
respected. .

9 gee footnote 68,

expert should prornptiy prepare an accurate ‘written
report. This report should include at least the following:

. " {a) The circumstances of the interview, The name of -

the subject and name and affiliation of those present atthe
examination; the exact time and date, location, nature and

address of the institution (including, where appropriate, .

the room) where the examination is being conducted (e.g.
detention centre, clinic, house, etc.);.any appropriate’ cir-
cumstances at the time of the examination (e.g. nature of
any restraints on arrival or during the examination, pres-
ence of security forces during the examination, demean-
our of those accompanying the prisoner, threatening state-
ments to the examiner, etc.); and any other relevant factor;

(&) The background. A detailed record of the subject’s
story as given during the interview, including alleged
methods of torture or ill-treatment, the time when torture
or ill-treatment was alleged to have occurred and all

" complaints of physical and psychological symptoms;

(c) A physical and psyéhological examination, A
record of all physical and psychological findings upon

. clinical examination including appropriate diagnostic

tests and, where possible, colour photographs of all
injuries; ‘ '

(d) An opinion. An interpretation as to the probable

- relationship of physical and psychological findings to

possible torture or ill-treatment. A recommendation for
any necessary medical and psychological treatment or

further examination should also be given;

() A record of authorship. The report should clearly -

identify those carrying out the examination and should be
signed. )

83.  The report should be confidential and communi- -

cated to the subject or his or her nominated representative.
The views of the subject and his or her representative
about the examination process should be solicited and
recorded in the report. The report should be provided in
writing, where appropriate, to the authority responsible
for investigating the allegation of torture or ill-treatment.
It is the responsibility of the State to ensure that the report

is delivered securely to these persons. The report should -

not be made available to any other person, except with the
consent of the subject or when authorized by a court
empowered to enforce the transfer. For general consid-
erations for written reports following allegations of tor-
ture see chapter IV, Chapters V and VI describe in detail
the physical and psychological assessments, respectively.

‘C. Procedures of a torture investigation

1. Determination of the appropriate investigative body

84. In cases where involvement in torture by public
officials is suspected, including possible orders for the use
of torture by ministers, ministerial aides, officers acting

with the knowledge of ministers, senior officers in State °

ministries, senior military leaders or tolerance of torture
by such individuals, an objective and impartial investiga-
tion may not be possible unless a special commission of
inquiry is established. A commission of inquiry may also
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according to the particular situation and purpose of the

gvaluation. Examples of various contexts include, but are
not limited to, the following:

(i) In prison or detention in the individual's home
country;

(ii) In prison or detention in another country;

(iii) Not in detention in the home country but in a
hostile. Oppresswe climate;

. (iv) Not in detention in the home country during a
time of peace and security;

(v) In another country that may be friendly or hos-
© tile;

(vi) In arefugee camp setting; .
(vii) In 2 war crimes tribunal or fruth commission.
92, The political context may be hostile towards the

victim and the examiner, for example, when detainees are
interviewed while they are held in prison by their govern-

ments or while they are detained by foreign governments”

in order to be deported. In countries where asylum-seek-
ers are examined in order to establish evidence of torture,

(d) Safety of witnesses

94. The State is responsible for protecting alleged
victims, witnesses and their families from violence,
threats of violence or any other form of intimidation that
may arise pursuant to the investigation. Those potentially
implicated in torture should be removed from any posi-
tion of control or power, whether direct or indirect over
complainants, witnesses and their families as well as

those conducting investigations. Investigators must give .

constant consideration to the effect of the investigation
onthe safety of the person alleging torture and other
witnesses.

95. One suggested technique for providing 2 measure
of safety to interviewees, including prisoners in countries
in conflict situations, is to write down and keep safe the
identities of people visited so that investigators can foliow

" up on the safety of those individuals at a future. return

the reluctance to acknowledge claims of trauma and tor-

ture may be politically motivated. The possibility of fur-
ther endangering the safety of the detainee is very real and
must be taken into account during every evaluation. Even
in cases where persons alleging torture are not in immi-
nent danger, investigators should use great care in their
contact with them. The investigator’s choice of language
and attitude will greatly affect the alleged victim's ability
and willingness to be interviewed. The location of the
interview should be as safe and comfortable as possible,
including access to toilet facilities and refreshments. Suf-
ficient time should be allotted to interview the alleged tor-
ture victim. Investigators should not expect te get the full
story during the first interview. Questions of a private
nature will be traumatic for the alleged victim. The inves-
tigator must be sensitive in tone, phrasing and sequencing
of questions, given the traumatic nature of the alleged vic-
tim's testimony. The witness must be told of the right to
stop the questioning at any time, to take a break if needed
or to choose not to respond to any question.

93. Psychological or counselling services trained in
working with torture victims should be accessible, if pos-
sible, to the alleged torture victim, witnesses and mem-
bers of the investigating team. Retelling the facts of the

* torture may cause the person to relive the experience or

suffer other trauma-related symptoms (see chapter [V.JL).
Hearing details of torture may result in secondary trauma
symptoms to interviewers, and they must be encouraged

to discuss their reactions with each other, respecting their -

professional ethical requirements of confidentiality.
Wherever possible, this should be with the help of an
experienced facilitator. There are two particular risks to

- be aware of® first, there is a danger that the interviewer

may identify with those alleging torture and not be suffi-
ciently challenging of the story; second, the interviewer
may become so used to hearing histories of torture that he

or she diminishes in his or her own mind the experiences

of the person being interviewed.
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visit. Investigators must be allowed to talk to anyone and

everyone, freely and in private, and be allowed to repeat
the visit to these same persons (thus the need for traceable
identities of those interviewed) as the need arises. Not all
countries accept these conditions, and investigators may
find it difficult to obtain similar guarantees. In cases in
which witnesses are likely to be put in danger because of
their testimony, the investigator should seek other forms
of evidence.

96. Prisoners are in greater potential danger than per-
sons who are not in custody. Prisoners might have differ-
ent reactions to different situations. In one situation, pris-
oners may put themselves in danger unwittingly by
speaking out too rashly, thinking they are protected by the
very presence of the “outside” investigator. This may not
be the case. In other situations, investigators may come up
against a “wall of silence”, as prisoners are far too
intimidated to trust anyone, even when offered talks in
private, In the latter case, it may be necessary to start with
“group interviews”, so as to be able to clearly explain the
scope and purpose of the investigation and subsequently
offer to have interviews in private with those persons who
desire to speak. If the fear of reprisals, justified or not, is
too great, it may be necessary to interview all prisoners in
a given place of custody, so as not to pinpoint any specific
person. Where an investigation leads to prosecution or

another public truth-telling forum, the investigator should.
recommend measures to prevent harm to the alleged tor-

ture victitn by such means as expunging names and other

information that identifies the person from the public.

records or offering the person an opportunity to testify
through image or voice-altering devices or closed cireuit
television. These measures must be consistent with the
rights of the accused.

(e) Use qfinterpreters

97. Working through an interpreter when investigat-
ing torture is not easy, even with professionals. It will not
always be possible to have interpreters on hand for ali dif-
ferent dialects and languages, and sometimes it may be
necessary to use interpreters from the person’s family or
cultural group. This is not ideal, as the person may not
always feel comfortable talking about the torture experi-
ence through people he or she knows. Ideally, the inter-
preter should be part of the investigating team and knowl-
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nel and other investigators should coordinate their efforts
in carrying out a thorough investigation of the place
where torture allegedly occurred. Investigators must have
unrestricted access to the alleged scene of torture, Their
access must include, but not be limitad to, open or closed -
areas, including buildings, vehicles, offices, prison cells
or other premises where torture is alleged to have taken
place. ) '

102. Any building or area under investigation must

" be closed off so as not to lose any possible evidence. Only

investigators and their staff should be allowed entry into
the area once it has been designated as under investiga-
tion. Examination of the scene for any material evidence
should take place. All evidence must be properly col-
lected, handled, packaged, labelled and placed in safe-
keeping to prevent contamination, tampering or loss of
evidence. If the torture has allegedly taken place recently
enough for such evidence to be relevant, any samples
found of body fluids (such as blood or semen), hair, fibres

- ‘and threads should be collected, labelled and properly

preserved. Any implements that could be used to inflict

" torture, whether they be destined for that purpose or used

circumstantiatly, should be taken and preserved. If recent
enough to be relevant, any fingerprints located must be
lifted and preserved. A labelled sketch of the premises or
place where torture has allegedly taken place must be

made to scale, showing all relevant details, such as the .

location of the floors in a building, rooms, entrances, win-
dows, furniture and surrounding terrain. Colour photo-
graphs must also be taken to record the same. A record of
the identity of all persons at the alleged torture scene must
be made, including complete names, addresses and tele-
phone numbers or other contact informatien, If torture is
recent enough for it to be relevant, an inventory of the
clothing of the person alleging torture should be taken and
tested at a laboratory, if available, for bodily fluids and
other physical evidence. Information must be obtained
from anyone present in the premises or areas under inves-
tigation to determine whether they were witness to the
incidents of alleged torture. Any relevant papers, records

. or documents should be saved for-evidential use and

handwriting analysis.

4, Medical evidence

103. The investigator should arrange for a medical
examination of the alleged victim. The timeliness of such
medical examination is particularly important. A medical

‘examination should be undertaken regardless of the

length of time since the torture, but if it is alleged to have.

happened within the past six weeks, such an examination
should be arranged urgently before acute signs fade. The
examination should include an assessment of the need for
treatment of injuries and illnesses, psychological help,
advice and follow-up (see chapter V for a description of
the physical examination and forensic evaluation). A
psychological evaluation and appraisal of the alleged tor-
ture victim is always necessary and may be part of the
physical examination, or where there are no physical
signs, may be performed by itself (see chapter V1 for a
description of the psychological evaluation).

104, In formulating a clinical impression for the pur-
poses of reporting physical and psychological evidence of
torture, there are six important questions to ask:

(a) Are the physical and psychological findings con-

sistent with the alleged report of torture?

(b) What physical conditions contribute to the clinical
+ picture?

{c) Are the psychological findings expected or typical
reactions to extreme stress within the cultural and social
context of the individual?

(d) Given the fluctuating course of trauma-related
mental disorders over time, what is the time-frame in rela-
tion tothe torture events? Where in the course of recovery
is the individual?

- (¢) What other stressful factors ire affecting the indi-

vidual (e.g. ongoing persecution, forced migration; exile, -

loss of family and social role, etc.)? What impact do these
issues have on the victim?

() Does the clinical picture suggest a false allegation
of torture?

5. Photography

105. Colour photographs should be taken of the inju-

. ries of persons alleging that they have been tortured, of
the premises where torture has allegedly occurred (inte-
tior and exterior) and of any other physical evidence
found there. A measuring tape or some other means of
showing scale on the photograph is essential. Photographs
must be taken as soon as possible, even with a basic cam-
era, because some physical signs fade rapidly and loca-
tions can be interfered with. Instantly-developed photos

may decay over time. More professional photos are pre- -

ferred and should be taken when the equipment becomes
available. If possible, photographs should be taken using
a 35-millimetre camera with an automatic date feature.
The chain of custody of the film, negatives and prints
must be fully documented.

D. Commission of inquiry

L Dgining' the scope of the inquiry

106. States and organizations establishing commis-
sions of inquiry need to define the scope of the inquiry by
including terms of reference in their authorization, Defin-
ing the commission’s terms "of reference can greatly
increase its success by giving legitimacy to the proceed-
ings, assisting commission members in reaching a con-
sensus on the scope of inquiry and providing ameasure by
which the commission’s final report can be judged. Ree-
ommendations for defining terms of reference are as
follows:

(&) They should be neutrally framed so that they do
not suggest a predetermined outcome. To be neutral,
terms of reference must not limit investigations in areas
that might uncover State responsibility for torture;

21
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.8 'Receipt of evidence

114, Commissions of inquiry should have the power
to compel testimony and produce documents, plus the
authority to compel testimony from officials allegedly
involved in torture. Practically, this authority may involve
the power to impose fines or sentences if government offi-
cials or other individuals refuse to comply. Commissions
of inquiry should invite persons to testify or submit writ-
ten statements as a first step in gathering evidence. Writ-
ten statements may become an important source of evi-
dence if their authors are afraid to testify, cannot travel to
proceedings or are otherwise unavailable. Commissions
of inquiry should review other proceedings that could
provide relevant information,

9. Rights of parties

115. Those alleging that they have been tortured and
their legal representatives should be informed of and have
access to any hearing and all information relevant to the
investigation and must be entitled to present evidence.

_ This particular emphasis on the role of the surviver as a

party to the proceedings reflects the especially important
role their interests play in the conduct of the investigation.
However, all other interested parties should also have an
opportunity to be heard. The investigative body must be
entitled to issue summons to witnesses, including the offi-
cials allegedly involved, and to demand the production of
evidence, All these witnesses should be permitted legal
counsel if they are likely to be harmed by the inquiry, for
example, when their testimony could expose them to
criminal charges or civil liability. Witnesses may not be
compelled to testify against themselves, There should be
an opportunity for the effective questioning of witnesses
by the commission. Parties to the inquiry should be
allowed to submit written questions to the commiission.

10. Evaluation of evidence

116. The commission must assess all information
-and evidence it receives to determine reliability and pro-
bity. The commission should evaluate oral testimony, tak-
ing into account the demeanour and overall credibility of
the witness. The commission must be sensitive to social,
‘cultural and gender issues that affect demeanour.

Corroboration of evidence from several sources will
increase the probative value of such evidence and the reli-
ability of hearsay evidence. The ieliability of hearsay evi-
dence must be considered carefully before the commis-
sion should accept it as fact. Testimony not tested by
cross-examination must also be viewed with caution. In-

camera testimony preserved in a closed record or not-

recorded at all is often not subject to cross-examination
and, therefore, may be given less weight.

11. Report of the commission

117. The commission. should issue a public report
within a reasonable period of time. Furthermore, when the

commission is not unanimous in its findings, the minority

commissioners should file a dissenting opinion. Commis-
sion of inquiry reports should contain, at a minimum, the
following information: .

(@) The sdope of inquiry and terms of reference;

" (5) The procedures and me'_;hods of evaluating evi-

dence; . :

{c) A list of all witnesses, including age and gehder,

who have testified, except for those whose identities are -

withheld for protection or who have testified.in camera,
and exhibits received as evidence;

(@) The time and place of each sitting (this might be
annexed to the report);

(e) The background of the inquiry, such as relevant
social, political and economic conditions;

() The specific events that occurred and the evidence ‘

upon which such findings are based;
(g) The law upon which the commission relied,

(1) The commissions conclusions based on appli-
cable law and findings of fact;

{) Recommendations based on the ﬁndings of the
commission.

118, The State should reply publicly to the commis-
~ sion’s report and, where appropriate, indicate which steps
it intends to take in response to the report.
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officials, should be available upon the medical examiner’s
request. In such cases, security personnel should stiil
remain out of earshot (i.e. be only within visual contact)
of the patient. Medical evaluation of detainees should be
conducted at a location that the physician deems most
suitable. In some cases, it may be best to insist on evalu-
ation at official medical facilities and not at the prison or
jail, In other cases, prisoners may prefer to be examined
in the relative safety of their cell, if they feel the medical
premises may be under surveillance, for example. The

"best place will be dictated by many factors, but in all

cases, investigators should ensure that prisoners are not
forced into accepting a place they are not comfortable
with.

124, The presence of police officers, soldiers, prison
officers or other law enforcement officials in the exami-
nation room, for whatever reason, should.be noted in the
physician’s official medical report. The presence of police
officers, soldiers, prison officials or other law enforce-
ment officials during the examination may be grounds for
disregarding a negative medical report. The identity and
titles of others who are present in the examination room
during the medical evaluations should be indicated in the
report. Medical-legal evaluations of detainees should
include the use of a standardized medical report form (see
annex IV for guidelines that may be used to develop
standard medical report forms).

125. The original, completed evaluation should be
transmitted directly to the person requesting the report,
generally the public prosecutor. When a detainee or a law-
yer acting on his or her behalf requests a medical report,
they must be provided with the report. Copies of all
medical reports should be retained by the examining phy-
sician. A national medical association or a commission of
inquiry may choose to audit medical reports to ensure that
adequate procedural safeguards and documentation
standards are adhered to, particularly by doctors
employed by the State. Reports should be-sent to such an
organization, provided the issues of independence and
confidentiality bave been addressed. Under no circum-
stances should a copy of the medical report be transferred
to law enforcement officials. It is mandatory that a
detainee undergo a medical examination at the time of
detentlon and an examination and evaluation upon

release.”® Access to a lawyer should be provided at the .

time of the medical examination. An outside presence
during examination may be impossible in most prison
situations. In such cases, it should be stipulated that prison
doctors working with prisoners respect medical- ethics,
and they must be capable of carrying out their profes-
sional duties independently of any third party influence. If
the forensic medical examination supports allegations of
torture, the detainee should not be retumed to the place of
detention, but rather should appear before the prosecutor
or judge to determine the detainee’s legal disposition,”!

M gec the United Nations Standard Minimum Rules for the
Treatment of Prisoners (chap, LB.).

" Anonymous, “Health care for prisoners: implications of Kalk's
refusal”, Lancet, 1991 (337:647-648).

C. Official visits to detention centres

126. Visits to prisoners- are not to be considered
lightly. They can in some cases be notoriously difficult to
carry out in an objective and professional way, particu-
larly in countries where torture is still being practised.
One-off visits, without follow-up to ensure the safety of
the interviewees after the visit, may be dangerous, In
some cases, one visit without a repeat visit may be worse
than no visit at all. Well-meaning investigators may fall
into the trap of visiting a prison or police station, without
knowing exactly what they are doing, They may obtain an
incomplete or false picture of reality. They may inadvert-
ently place pnsoners that they may never visit again in
danger. They may give an alibi to the perpetrators of tor-
ture, who may use the fact that outsiders visited their
prison and saw nothing.

127. Visits should best be left to investigators who
can carry them out and follow them up in a professional
way and who have certain weathered procedural safe-
guards for their work. The notion that some evidence is
better than no evidence is not valid when working with
prisoners who might be put in danger by giving testimony.
Visits to detention facilities by well-meaning people rep-
resenting official and non-governmental institutions can
be difficult and, worse, can be counter-productive, In the
case in point here, a distinction should be made between
a bona fide visit necessary for the inquiry, which is notin
question, and a non-essential visit that goes beyond that,
which when done by non-specialists could cause more
harm than good in a country that practises torture. Inde-
pendent commissions constituted by jurists and physi-
cians should be given ensured periodic access to visit
places of detention and prisons.

128. Interviews with people who are still in custody,
and possibly even in the hands of the perpetrators of tor-
ture obviously will be very different from interviews in
the privacy and security of an outside and safe medical
facility. The importance of obtaining the person’s trust in
such situations cannot be stressed enough. However, it is
even more important not to, even unwittingly, betray that
trust. All precautions should be taken so that detainees do
noi place themselves in-danger. Detainees who have been
tortured should be asked whether the information can be
used and in what way. They may be too afraid to allow use
of their names, for example fearing reprisals. Investiga-
tors, clinicians dnd interpreters are bound to respect what
has been promised to the detainee,

129. A clear dilemma may arise if, for example, it is
evident that a large number of prisoners have been tor-
tured in a given place, but they all refuse to aliow investi-
gators to use their stories because of fear. Faced with the
options of either betraying the prisoners’ trust in the effort
to stop torture or respecting trust and going away without
saying anything, it will be necessary to find a useful way
out of the dilemma. When confronted with a number of
prisoners with clear signs on their bodies of whippings,

beatings, lacerations caused by canings, etc., but who all
refuse mention of their cases out of fear of reprisal, it is -

useful to organize a “health inspection” of the whole ward
in full view in the courtyard: In that way, the visiting
medical investigator walking through the ranks and
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may be useful in piecing together the histories of different

* people. This will often prove very useful for the overall

investigation.

3. Circumstances of detention

- 137. Consider the following questions: what time
was it? Where were you? What were you doing? Who was
there? Describe the appearance of those who detained
you. Were they military or civilian, in uniform or in street
clothes? What type of weapons were they carrying? What
was said? Any witnesses? Was this a formal arrest, admin-
istrative detention or disappearance? Was violence used,
threats spoken? Was there any interaction with family

.members? Note the use of restraints or blindfold, means

of transportation, destmatlon and names of ofﬁclais, if
known.

4. Place and conditions of detention

138. Include access to and descriptions of food and
drink, toilet facilities, lighting, temperature and ventila-
tion. Also, document any contact with family, lawyers or
health professionals, conditions of overcrowding or soli-
tary confinement, dimensions of the detention place and
whether there are other people who can corroborate the
detention. Consider the following questions: what hap-
pened first? Where were you taken? Was there an identi-
fication process (personal information recorded, finger-
prints, photographs)? Were you asked to sign anything?
Describe the conditions of the cell or room (note size, oth-

ers present, light, ventilation, temperature, presence of

insects, rodents, bedding and access to food, water and
toilet). What did you hear, see and smeli? Did you have
any contact with people outside or access to medical care?
What was the physical layout of the place where you were
detained?

5. Methods of torture and ili-treatment

139. In obtaining background information on torture |

_ and ill-treatment, one should be cautious about suggesting
. forms of abuse that a person may have been subjected to.

This ‘may help separate potential embellishment from
valid experiences. However, eliciting negative responses
to questions about various forms of torture may also help
establish the credibility of the person. Questions should

be designed to elicit a coherent narrative account. Con- -

sider the following questions. Where did the abuse take
place, when and for how long? Were you blindfolded?
Before discussing forms of abuse, note who was present
(give names, positions). Describe the room or place.
Which objects did you observe? If possible, deseribe each
instrument of torture in detail; for electrical torture, the
current, device, number and shape of electrodes. Ask
about clothing, disrobing and change of clothing. Record

quotations of what was said during interrogation, insults -

to one’s identity, etc, What was said among the perpetra-
tors?

140. For each form of abuse note: body position,
restraint, nature of contact, including duration, frequency,
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anatomical location and the area of the body affected. Was

there any bleeding, head trauma or loss of consciousness?
Was the loss of consciousness due to head trauma,
asphyxiation or pain. One should also ask about how the
person was at the end of the “session”. Could he or she
walk? Did she or he have to be helped or carried back to
the cell? Could he or she get up the next day? How long
did the feet stay swollen? All this gives a certain com-
pleteness to the description, which a checklist of methods
does not. The history should include the date of positional

torture, how many times and for how many days the tor-
ture lasted, the period of each episode, the style of the sus-

pension (reverse-linear, being covered by thick cloth-
blanket or being tied directly by a rope, putting weight on
the legs or pulling down) or position. In cases of suspen-
sion torture, ask which sort of material was used (rope,
wire and cloth leave different marks, if any, on the skin
after suspension). The examiner must remember that
statements of the length of the torture session by the tor-
ture survivor are subjective and may not be correct, since
disorientation of time and place during torture is a gener-
ally observed finding. Was the person sexually assaulted
in any manner? Elicit what was said during the torture.
For example, during electric shock torture to the genitals
perpetrators often tell their torture victims that they will
no longer have normal sexual function or something
similar. For a detailed discussion of the assessment of an

allegation of sexual torture, including rape see

chapter V.D.8.

E.  Assessment of the background

141. Torture survivors may have dlfﬁculty recount-
ing the specific details of the torture for several important
reasons, inciuding:

{a) Factors durmg torture itself, such as b!mdfoldmg,
drugging, lapses of consciousness, etc.;

(b) Fear of placing oneself or others at risk;

. {¢) A tack of trust in the examining chmolan or inter-
preter

{d) The psychological impact of torture and trauma,
such as high emotional arousal and impaired memory sec-
ondary to trauma-related mental illnesses, such as depres-
sion and post-traumatic stress disorder;

{e) Neuropsychiatric memory impairment from beat-

ings to the head, suffocation, near drowning or starvation;.

{f) Protective coping mechanisms, such as denial and
avoidance;

{g) Culturally prescribed sanctions that allow trau-
matic experiences to be revealed only in highly confiden-
tial settings.””

142. Inconsistencies in a person’s story may arise
from any or all of these factors. If possible, the investiga-

2R, F. Mollicaand Y. Caspi-Yavin, “Overview: the assessment and

diagnosis of torture events and symptoms”, Tortwre and- Iis
Consequences, Current Treatment Approaches, M. Balon, ed
(Cambridge, Cambridge University Press, 1992:38-55).



about the laboratory methods play a significant role (see
chapter VL.B.2.(a))-

146. The presence of psychological sequelae in tor-
ture survivors, particularly the various manifestations of
post-traumatic stress disorder, may cause the torture sur-
vivor to fear experiencing a re-enactment of his or her tor-
ture experience during the interview, physical examina-
tion or laboratory studies. Explaining to the torture
survivor what he or she should expect prior to the medical
examination is an important component of the process.
Those who survive ‘torture and remain in their country
may experience intense fear and suspicion about being re-
arrested, and they are often forced to go undergreund to
avoid being arrested again. Those who are exiled or refu-
gees may leave behind their native language, culture,
family, friiends, work and everything that is familiar to
them. -

147. © The torture survivor’s personal reactions to the
interviewer (and the interpreter, in cases where one is
used) can have an effect on the interview procéss and, in
turn, the outcome of the investigation. Likewise, the per-
sonal reactions of the investigator towards the person can
also affect the process of the interview and outcome of the

investigation. It is important to examine the barriers to.

effective communication and understanding that these
personal reactions might impose on an investigation. The
investigator should maintain an ongoing examination of
the process of the interviews and investigation through
consultation and discussion with colleagues familiar with
the field of psychological assessment and treatment of
torture survivors. This type of peer supervision can be an
effective means of monitoring the interview and investi-
gation process for biases and barriers to effective commu-

may share a little of a common language, the information
being sought is often too important to risk the errors that
come from incomplete understanding of each other. Inter-
preters must be advised that.what they hear and interpret
in interviews is strictly confidential. It is the interpreters
who get all the information, first-hand and uncensored.
Individuals must be given assurances that neither the
investigator nor the interpreter will misuse information in
any way (see chapter VI.C.2.).

150, When the intetpreter is not a professional, there

- is always the risk of the investigator losing control of the

nication and obtaining accurate information (see chapter

VLC.2.).

148, Despite all precautions, physical and psycho-
logical examinations by their very nature may re-trauma-
tize the patient by provoking or exacerbating’symptoms

of post-traumatic stress by eliciting painful effects and -

mernories {see chapter V1.B.2.). Questions about psycho- .

logical distress and, especially, about sexual matters are
considered taboo in most traditional societies, and the
asking of such questions is regarded as irreverent or
insulting. If sexual torture was part of the violations
incurred, the claimant may feel irredeemably stigmatized
and tainted in his or her moral, religious, social ot psycho-
logical integrity. The expression of one’s respectful
awareness of these conditions, as well as the clarification
of confidentiality and its limits, are, therefore, of para-
mount importance for a well-conducted interview. A sub-
jective assessment has to be made by the evaluator about
the extent to which pressing for details is necessary for the
effectiveness of the report in court, especially if the
claimant demonstrates obvious signs of distress in the
interview.

I. Use of interpreters

149. For many purposes, it is necessary to use an
interpreter to allow the interviewer to understand what is
being said. Although the interviewer and the interviewee
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interview. Individuals may be carried away talking to the
person who speaks their language, and the interview may
divert from the issues at hand. There is also a risk that an
interpreter with a bias might lead the interviewee or dis-
tort the replies.-Loss of information, sometimes relevant,
sometimes not, is inevitable when working through inter-
pretation. In extreme cases, it may even be necessaty for
investigators to refrain from taking notes during inter-
views and carry out interviews in several short sessions,
s0 as to have time to write down the main points of what
has been said between sessions.

151, Investigators should remember to talk to the
person and to maintain eye contact, even if he or she has
a natural tendency to speak to the interpreter. It helps to
use the second person when speaking through the inter-
preter, for example “what did you do next”, rather than the
third person “ask him what happened next”, All toc often,
investigators write their notes during the time when either
the interpreter is translating the question or the inter-
viewee is answering it. Some investigators do not appear
to be listening, as the interview is going on in 2 language
they do not understand. This should not be the case, as it
is essential that investigators observe not just the words
but also the body language, facial expressions, tone of
voice and gestures of the interviewee if they are to get a

full picture. Investigators should familiarize themselves -

with torture-related words in the person’s language so as
to show that they know about the issue. Reacting, rather
than showing a blank face, when hearing a torture-related
word such as submarino or darmashakra will add to the
investigator’s credibility.

152. When visiting prisoners, it is best never to use
local interpreters if there is a possibility of their being
considered untrustworthy by those interviewed. It may
also be unfair to the local interpreters, who may be
“debriefed” by the local authorities after a visit, or other-
wise put under pressure, to involve them with political
prisoners. It is best to use independent interpreters, clearly
seen as coming from elsewhere. The next best thing to
speaking the local language fluently is to work with a
trained and clever interpreter, who is sensitive to the issue
of torture and to the local culture. As a rule, co-detainees
should not be used for interpretation, unless it is obvious
that the interviewee has chosen someone he or she trusts.
In the case of people who are not in detention, many of

-these same rules will also apply, but it may be easier to

bring in someone (a local person) from the outside, which
is rarely possible in prison situations.
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CHAPTER V

PHYSICAL EVIDENCE OF TORTURE

160. Witness and survivor testimony are necessary
components in the documentation of torture. To the extent

that physical evidence of torture exists, it provides impor- -

tant confirmatory evidence that a person was tortured,
However, the absence of such physical evidence should
not be construed to suggest that torture did not occur,

since such acts of violence against persons frequently -

leave no marks or permanent scars.

161. A medical evaluation for legal purposes should
be conducted with objectivity and impartiality. The
evaluation should be based on the physician's clinical

expertlse and professional experience. The ethical obliga- -

tion of beneficence demands uncompromising accuracy

" and impartiality in order to establish and maintain profes-

sionat credibility. When possible, clinicians who conduct
evaluations of detainees should have specific essential
training in forensic documentation of torture and other
forms of physical and psychological abuse. They should
have knowledge of prison conditions and torture methods
used in the particular region where the patient was impris-
oned and the common after-effects of torture. The medi-
cal report should be factual and carefully worded. Jargon
should be avoided. All medical terminology should be
defined so that it is understandable to lay persons. The
physician should not assume that the official requesting a
medical-legal evaluation has related all the material facts.
It is the physician’s responsibility to discover and report
upon any material findings that he or she considers rel-
evant, even if they may be considered irrelevant or
adverse to the case of the party requesting the medical
examination. Findings that are consistent with torture or
other forms of ill-treatment must not be excluded from a
medical-legal report under any circumstance.

A. Interview structure

162. These comments apply especially to interviews

conducted with persons no longer in custody. The location
of the interview and examination should be as safe and
comfortable as possible. Sufficient time should be allotted
to conduct a detailed interview and examination. A two-
to-four hour interview may be insufficient to conduct an
evaluation for physical or psychelogical evidence of tor-
ture. Furthermore, at any given time of an evaluation,
situation-specific variables, such as the dynamics of the
interview, feelings of powerlessness in the face of having
one’s intimacy intruded upon, fear of future persecution,
shame about events and survivor guilt may simulate the
circumstances of a torture experience, This may increase
the patient’s anxisty and resistance to disclose relevant
information. A second, and possibly a third, interview

may be needed to be scheduled to comﬁlete the evalu-
ation. - } .

163. Trust is an essential component of eliciting an
accurate account of abuse. Eamning the trust of someone
who has experienced torture or other forms of abuse
requires active listening, meticulous communication,
courtesy and genuine empathy and honesty. Physicians
must have the capacity to create a climate of trust in which
disclosure. of crucial, though perhaps very painful or
shameful, facts can oceur, It is important to be aware that
those facts are sometimes intimate sécrets that the person

may reveal at that moment for the first time. In additionto

providing a comfortable setting, adequate time for the
interviews, refreshments and access to toilet facilities, the
clinicians should explain what the patient can expect in
the evaluation. The clinician should be mindful of the
tone, phrasing and sequencing of questions (sensitive
questions should be asked only after some degree of rap-
port has been developed) and should acknowlédge the
patient”s ability to take a break if needed or to choose not
to respond to any question.

164. Physiciahs and interpreters have a duty to main-
tain confidentiality of information and to disclose infor-
mation only with the patient’s consent (see chapter IIL.C.).
Each person should be examined individually with pri-
vacy. He or she should be informed of any limits on the
confidentiality of the evaluation that may be imposed by
State or judicial authorities. The purpose of the interview
needs to be made clear to the person. Physicians must
ensure that informed consent is based on adequate disclo-
sure and understanding of the potential benefits and
adverse consequences of a medical evaluation and that
consent is given voluntarily without coercion by others,
particufarly law enforcement or judicial authorities. The
person has the right to refuse the evaluation. In such cir-
cumstances, the clinician should document the reason for
refusal of an evaluation. Furthermore, if the person is a
detainee, the report should be signed by his or her Iawyer
and another health ofﬁclal

165." Patients may fear that information revealed in
the context of an evaluation cannot be safely kept from
being accessed by persecuting governments. Fear and
mistrust may be particularly strong in cases where physi-
cians or other health workers were participants in the tor-

- ture. In many circumstances, the evaluator will be 2 mem-
" ber of the majority culture and ethnicity, whereas the
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patient, in the situation and location of the interview, is
likely to belong to a minority group or culture. This
dynamic of inequality may reinforce the perceived and
real imbalance of power and may increase the potential
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so that any identified need can be followed up. In many
situations, certain diagnostic test techniques will not be
available, and their absence must not invalidate the report
(see annex 1I for further details of possible diagnostic
tests). .

174. 1n cases of alleged recent torture and when the
clothes worn during torture are stil] being worn by the tor-
ture survivor, they should be taken for examination with-
out washing, and a fresh set of clothes should be provided.
Wherever possible, the examination room should be
equipped with sufficient illumination and medical equip-
ment for the examination. Any deficiencies should be
noted in the report. The examiner should note all pertinent

_positive and negative findings, using body diagrams to

record the location and nature of all injuries (see
annex II). Some forms of torture such as electrical shock
or blunt traumna may be initially undetectable, but may be
detected during a follow-up examination. Although it will
rarely be possible to record photographically lesions of
prisoners in custody of their torturers, photography

should be a routine part of examinations. If a camera is

available, it is always better to take poor quality photo-
graphs than to have none. They should be followed up
with professional photographs as soon as possible (see
chapter II1.C.5.).

1. Skin

175. 'The examination should include the entire body
surface to detect signs of generalized skin disease includ-
ing signs of vitamin A, B and C deficiency, pre-torture
fesions or lesions inflicted by torture, such as abrasions,
contusions, lacerations, puncture wounds, burns from
cigarettes or heated instruments, electrical injuries, alo-
pecia and npail removal. Torture lesions should be
described by their localization, symmetry, shape, size,
colour and surface (e.g. scaly, crusty, ulcerating) as well
as their demarcation and level in relation to the surround-
ing skin. Photography is essential whenever possible,
Ultimately, the examiner must offer an opinion as to the
origin of the lesions: inflicted or self-inflicted, accidental
or the result of a disease process.’ >’

2. -Face

176. Facial tissues should be palpated for evidence

of fracture, crepitation, swelling or pain. The motor and
sensory compenents, including smell and taste of all cra-
nial nerves, should be examined. Computerized tomogra-
phy (CT), rather than routine radiography, is the best
modality to diagnose and characterize facial fractures,

determine alignment and diagnose associated soft tissue

injuries and complications. Intracranial and cervical
spinal injuries are often associated with facial trauma.

7 0.V, Rasmussen, "Medical aspects of torture”, Danish Medical
Bulletin (1990, 37 Supp. [:1-88).

MR, Bunting, “Clinical examinations in the police context”,
Clinical Forensic Medicine, W.D.5, McLay, ed. (London, Greenwich
Medical Media, 1996:59-73).

(2) Eyes

177. There are many forms of trauma to the eyes,
including conjunctival haemorrhage, lens dislocation,
subhyeloid haemorrhage, retrobulbar haemorthage, reti-
nal haemorrhage and visual field loss. Given the serious
consequences of lack of treatment or improper treatment,
ophthalinologic consultation should be obtained when-
ever there is a suspicion of ocular trauma or disease. Com-
puterized tomography is the best modality to- diagnose
orbital fractures and soft tissue injuries to the bulbar and
retrobulbar contents. Nuclear magnetic resonance imag-
ing (MRI) may be an adjunct for identifying soft tissue
injury. High resolution ultrasound is an alternative

~ method for evaluation of trauma to the eye globe,

by Ears

178. Trauma to the ears, especially rupture of the
tympanic membrane, is a frequent consequence of harsh
beatings. The ear canals and tympanic membranes should
be examined with an otoscope and injuries described. A
common form of torture, known in Latin America as
teleforo, is a hard slap of the palm to one or both ears, rap-
idly increasing pressure in the ear canal, thus rupturing
the drum, Prompt examination is necessary to detett tym-
panic membrane ruptures less than 2 millimetres in diam-
eter, which may heal within 1¢ days. Fluid may be

. observed in the middle or external ear, If otorrhea is con-

firmed by laboratory analysis, magnetic resonance imag-
ing or computerized tomography should be performed to
determine the fracture site. The presence of hearing loss
should be investigated, using simple screening methods.
If necessary, audiometric tests should be conducted by a
qualified audiometric technician. The radiographic
“examination of fractures of the temporal bone or disrup-
tion of the ossicular chain is best determined by com-
puterized tomography, then hypocycloidal tomography
and, lastly, linear tomography. ‘

©) Nose

179. The nose should be evaluated for alignment,
crepitation and deviation of the nasal septum. For simple
nasal fractures, standard nasal radiographs should be suf-

_ ficient. For complex nasal fractures and when the carti-
- laginous septum is displaced, a computerized tomography

should be performed. If rhinorrhea is present, computer-
ized tomography or magnetic resonance imaging is
recommended.

(d) Jaw, oropharynx and neck

180. - Mandibular fractures or dislocations may result
from beatings. Temporemandibular joint syndrome is a

frequent consequence of beatings about the lower face .

and jaw. The patient should be examined for evidence of
crepitation of the hyoid bone or laryngeal cartilage result-
ing from blows to the neck. Findings concerning the
oropharynx should be noted in detail, including lesions
consistent with bums from electrical shock or other
trauma. Gingival haemorrhage and the condition of the
guns should also be noted. .
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(&) Consistent with: the lesion could have been caused
by the trauma described, but it is non-specific and there
are many other possible causes; .

* (c) Highly consistent: the lesion cofﬂd have been

. caused by the trauma described, and there are few other

possible causes;

" (d) Typical of: this is an appearance that is usually

. found with this type of trauma, but there are other possible

causes;

(¢) Diagnostic of: this appearance could not have been
caused in any way other than that described.

187. Ultimately, it is the overall evaluation of all
lesions and not the consistency of each lesion with a par-
ticular form of torture that is important in assessing the
torture story (see chapter IV.G. for a list of torture meth-
ods). -

1. Beatings and other forms of blunt trauma

{a) Skin damage

that area. Contusions may be patterned, reflecting the
centours of the inflicting instrument, For instance, rail-
shaped bruising may occur when an insirument, such as a
truncheon or cane, has been used. The shape of the object
may be infetred from the shape of the bruise. As contu-
sions resolve, they undergo a series of colour changes.’
Most bruises initially appear dark blue, purple or crimson,
As the haeinoglobin in the bruise breaks down, the colour
gradually changes to violet, green, dark yellow or pale
yellow and then disappears. It is very difficult, however,
to date accurately the occurrence of contusions. In some
skin types, this can lead to hyperpigmentation, which can
last several years. Contusions that develop in deeper sub-

- cutaneous tissues may not appear until several days after

188. Acute lesions are often characteristic of torture,

because they show a pattern of inflicted injury that differs
from non-inflicted injuries, for example, their shape, rep-
etition, distribution on the body:. Since most iesions heal
within about six weeks of torture, leaving no scars or non-
specific scars, a characteristic history of the acute lesions
and their development until healing might be the. only
support of an allegation of torture. Permanent changes in
the skin due to blunt trauma are infrequent, non-specific
and usually without diagnostic significance, A sequel of
blunt violence, which is diagnostic of prolonged applica-
tion of tight ligatures, is a linear zone extending circularly
around the arm or leg, usually at the wrist or ankle. This
zone contains few hairs or hair follicles, and this is prob-
ably a form of cicatricial alopecia. No differential diagno-
sis in the form of a spontaneous skin disease exists, and it
is difficult to imagine any trauma of this nature occurring
in everyday life.

189. Among acute lesions, abrasions resulting from:
superficial scraping lesions of the skin may appear as
scratches, brush-burn type lesions or larger scraped
lesions. At times, abrasions may show a pattemn that
reflects the contours of the instrument or surface that
inflicted the injury. Repeated or deep abrasions may cre-
ate areas of hypo or hyperpigmentation, depending on
skin type. This occurs on the inside of the wrists if the
hands have been tied together tightly.

190. Contusions and bruises are areas of haemor-
thage into soft tissue due to the rupture of blood vessels
from blunt trauma. The extent and severity of a contusion
depend not only on the amount of force applied but also
on the structure and vascularity of the contused tissue.
Contusions occur more readily in areas of thin skin over-
lying bone or in fatty areas. Many medical conditions,
including vitamin and other nutritional deficiencies, may
be associated with easy bruising or purpura. Contusions
and abrasions indicate that blunt force has been applied to
a particular area. The absence of 2 bruise or abrasion,
hewever, does not indicate that there was no blunt force to

- markedly atrophic scars which reflect the shape of the -
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injury, when the extravasated blood has reached the sur-
face. In cases of an allegation but an absence of a contu-
sion, the victim should be re-examined after several days.
It should be taken into consideration that the final position
and shape of bruises bear no relationship to the original
trauma and that some lesions may have faded by the time
of re-examination,”

191. Lacerations, a tearing or crushing of the skin
and underlying soft tissues by the pressure of blunt force,
develop easily on the protruding parts of the body, since
the skin is compressed between the blunt object and the
bone surface under the subdermal tissues. However, with
sufficient force the skin can be torn on any part of the
body. Asymmetrical scars, scars in unusual locations and
a diffuse spread of scarring all suggest deliberate injury.”

192. Scars resulting from whipping represent healed
lacerations, These scars are depigmented and often hyper-
trophic, surrounded by narrow, hyperpigmented stripes.
The only differential dizgnosis is plant dermatitis, but this
is dominated by hyperpigmentation and shorter scars. By
contrast, symmetrical, atrophic, depigmented linear
changes of the abdomen, axillae and legs, which are

sometimes claimed to be torture sequelae, represent striae -

distensae and are not normally related to torture.>

193. Buming is the form of torture that most fre-
quently leaves permanent changes in the skin, Some-
times, these changes may be of diagnostic value. Ciga-
rette bumns often leave 5-10-millimetre-long, circular or
ovoid, macular scars with a hyper or a hypopigmented
centre and a hyperpigmented, relatively indistinct periph-
ery. The bumning away of tattoos with cigarettés has also

been reported in relation to torture, The characteristic -

shape of the resulting scar and any tattoo remnants will
help in the diagnosis.®! Burning with hot objects produces

instrument and which are sharply demarcated with nar-
row hypertrophic or hyperpigmented marginal Zones cor-
responding to an initial zone of inflammation. This may,
for instance, be seen after burning with an. electrically

185, Girpinar and $. Korur Fincanci, “Insan Haklari Iklalleri ve
Hekim Sorumlulugy” (Human Rights Violations and Responsibility of
the Physician), Birinci Basamak Igin Adli Tip El Kitabi (Handbook of
Forensic Medicine for General Practitioners) {Ankara, Turkish Medical
Association, 1999).

7 0.V. Rasmussen, “Medical aspects of torture”, Danish Medical
Budietin (37 Supp. | 1990:1-88}. .

801 Danielsen, “Skin changes after torture”, Torture (Supp. 1,
1992:27-28).

81 3ee footnote 80.
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2. Beatings of the feet

202. Falanga is the most common term for repeated
application of blunt trauma to the feet {or more rarely to

the hands or hips), usually applied with a truncheon, -

length of pipe or similar weapon. The most severe com-

. plication of falanga is closed compartment syndrome,

which can cause muscle necrosis, vascular obstruction or
gangrene of the distal portion of the foot or toes. Perma-
nent deformities of the feet are uncommon but do occur,
as do fractures of the carpal, metacarpal and phalanges.
Because the injuries are usually confined to soft tissue,
computerized tomography or magnetic resonance imag-
ing are the preferred methods for radiological documenta-
tion of the injury, but it must be emphasized that physical
examination in the acute phase should be diagnostic.
Falanga may produce chronic disability. Walking may be
painful and difficult. The tarsal bones may be fixed (spas-
tic) or have increased motion, Squeezing the plantar (sole)
of the foot and dorsiflexion of the great toe may produce
pain. On paipation, the entire length of the plantar apo-
neurosis may be tender and the distal ‘attachments of the
aponsurosis may be torn, partly at the base of the proxi-
mal phalanges, partly at the skin. The aponeurosis will not
tighten normally, making walking difficult and muscle
fatigue may follow. Passive extension of the big toe may
reveal whether the aponeurosis has been torn. If it is
intact, orie should feel the beginning of tension in the apo-
neurosis on palpation when the toe is dorsiflexed to 20
degrees; maximum normal extension is about 70 degrees.
Higher values suggest injury to the attachments of the
aponeurosis.88.83.3¢ On the other hand, limited dorsi-

~ flexion and pain on hyperextension of the large toe are

findings of halhux rigidus, which results from dorsal
osteophyte at either or both of the first metatarsal head or
base of the proximal phalanx.

203. Numercus complications and syndromes can
occur: .

{a) Closed compartment syndrome. This is the most
severe complication. An oedema in a closed compartment
results in vascular obstruction and muscle necrosis, which
may result in fibrosis, contracture or gangrene in the distal
foot or toes. It is usually diagnosed by measuring pres-
sures in the compartment; .

() Crushed heel and anterior footpads. The elastic
pads under the calcaneus and proximal phalanxes are
crushed during falanga, either directly or as a result of
oedema associated with the trauma. Also, the connective
tissue bands that extend through adipose tissue and con-
nect bone to the skin are torn. Adipose tissue is deprived
of its blood supply and atrophies. The cushioning effect is
lost and the feet no longer absorb the stresses produced by
walking;

B.G, Sklyv, “Physical sequelae of torture”, Torture and its
consequences, current treatmen! approaches, M. Baloslu ed.
(Cambridge, Cambridge University Press, 1992:38-55).

¥ D. Forrest, “Examination for the late physical afler effects of

toiture™, Journal of Clinical Forensic Medicine (6 1999:4-13)..

8 K_Prip, L. Tived, N. Holten, Physiotherapy jor Torture Survivors;
A Basic Introduction (Copenhagen, IRCT, 1995).

¥ P Bojsen-Moller ahd K.E. Flagstad, “Plantar aponeurosis and
plantar architecture of the ball of the foot”, Journal of Anatomy (121
1976:599-611). -

37

. () Rigid and irregular scars involving the skin and
subcutanedus tissues of the foot after the application of
Jalanga. In a normal foot, the dermal and sub-dermal tis-
sues aré connected to the planter aponeurosis through
tight connective tissue bands. However, these bands can
be partially or completely destrayed due to the cedema
that ruptures the bands after exposure to falanga;

{(d) Rupture of the plantar aponeurosis and tendons of .
the foot, An oedema in the post-falanga period may rup-
fure these structures, When the supportive function neces-
sary for the arch of the foot disappears, the act of walking
becomes more difficult and foot muscles, especially the
quadratus plantaris longus, are excessively forced;

(¢) Planter fasciitis. May occur as a further complica-
tion of this injury. In cases of falanga, irritation is often
present throughout the whole aponeurosis, causing
chronic aponeurositis. In studies on the subject, prisoners
released after 15 years of detention and whe claimed to
have been subjected to falanga application when first
arrested, positive bone scans of hyperactive points in the
caleaneus or metatarsal bones were observed.

204. Radiological methods such as magnetic reso-
nance imaging, computerized tomography scan and ultra-
sound can often confirm cases of trauma occurring as a
result of the application of falanga. Positive radiological
findings may also be secondary to other diseases or
trauma. Routine radiographs are recommended as the ini-
tial examination. Magnetic resonance imaging is the pre-
ferred radiological examination to detect soft tissue
injury. Magnetic resonance imaging or scintigraphy may
detect bone injury in the form of a bruise, which may not
be detected by routine radiographs or computerized
tomography.®

3. Suspension

205. Suspension is a common form of torture that
can produce extreme pain, but which leaves little, if any,
visible evidence of injury. A person still in custody may
be reluctant to admit to being tortured, but the finding of
peripheral neurological deficits, diagnostic of brachial
plexopathy, virtually proves the diagnosis of suspension
torture. Suspension can be applied in various forms: -

‘(@) Cross suspension. Applied by spreading the ams
and tying them to a horizontal bar;

{(b) Butchery suspension. Applied by fixation of hands
upwards, either together or one by one;

(¢) Reverse butchery suspension. Applied by fixation
of feet upward and the head downward;

(d) “Palestinian” suspension. Applied by suspending
the victim with'the forearms bound together behind the
back, the elbows flexed 90 degrees and the forearms tied

7y, Lok, M. Tunca, K. Kumanlioglu &t al,, “Bone scintigraphy as
clue to previous torture”, Lancet (337(8745) 1991:846-847). Sec also
M. Tunca and V. Lok, “Bone scintigraphy in screening of torture
survivars™, Lancet (352(9143) 1998:1859).

8 See references 82 and 83 and V. Lok et al., “Bone scintigraphy as
an evidence of previous torture, Treatrient and Rehabilitation Center
Report of HRFT (Ankara, 1994:91-96).
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hand-cranked or combustion generator, wall source, stun

gun, catile prod or other electric device. Electric currerit -

follows the shortest route between the two electrodes. The
symptoms that occur when electric current is applied have
this characteristic. For example, if electrodes are placed
on a toe of the right foot and on the genital region, there
will be pain, muscle contraction and cramps-in the right
thigh and calf muscles. Excruciating pain will be felt in
the genital region. Since all muscles along the route of the
electric current are tetanically contracted, dislocation of
the shoulder, lumbar and cervical radiculopathies may be

observed when the current is moderately high. However,

the type, time of application, current and voltage of the
energy used cannot be determined with certainty upon
physical examination of the victim. Torturers often use
water or gels in order to increase the efficiency of the tor-
ture, expand the entrance point of the eleciric current on
the body and prevent detectable electric burns. Trace elec-
trical burns are usually a reddish brown circular lesion
fromi 1 to 3 millimetres in diameter, usually without
inflammation, which may result in a hyperpigmented
scar. Skin surfaces must be carefully examined because
the lesions are often not easily discernible. The decision
to biopsy recent lesions to prove their origin is controver-
sial. Electrical bums may produce specific histologic
changes, but these are not always present, and the absence
of change in no way mitigates against the lesion being an
electrical burn, The decision must be made on a case-by-
case basis as to whether or not the pain and discomfort
associated with a skin biopsy can be justified by the
potential results of the procedure (see annex 11.2.).

6. Dental torture

212, Dental torture may be in the form of breaking,
extraction of teeth or through application of electrical cur-
rent to the teeth. It may result in a loss or breaking of the
teeth, swelling of the gums, bleeding, pain, gingivitis, sto-
matitis, mandibular fractures or loss of fillings from teeth.
Temporomandibular joint syndrome will produce pain in
the temporomandibular joint, limitation of jaw movement
and, in some cases, subluxation of this joint due to muscle
spasms occurring as a result of the electncal cumrent or
blows to the face.

7. Asphyxiation

213. Near asphyxiation by suffocation is an iﬁcreas-

.ingly common method of torture. It usually leaves no

mark, and recuperation is rapid. This method of torture
was so widely used in Latin America, that its name in
Spanish, submarino, became part of human rights
vocabulary. Normal respiration might be prevented
through methods such as covering the head with z plastic
bag, closure of the mouth and nose, pressure or ligature
around the neck or forced aspiration of dust, cement, hot
peppers, etc. This is also known as “dry submarino”.
Various complications might develop, such as petechiae
of the skin, nosebleeds, bleeding from the ears, conges-
tion of the face, infections in the mouth and acute or
chronic respiratory problems. Forcible immersion of the
head in water, often contaminated with urine, faeces,
vomit or other impurities, may result in near drowning or
drowning. Aspiration of the water into the lungs may lead

to preumonia. This form of torture is called “wet subma-
rino”. In hanging or in other ligature asphyxiation, pat-
terned abrasions or coritusions can often be found on the

‘neck. The hyoid bone and laryngeal cartilage may be frac-

tured by partial strangulation or from blows to the neck.

8. Sexual torture including rape

214, Sexual torture begins with forced nudity, which
in many countries is 2 constant factor in torture situations.
One is never as vulnerable as when naked and helpless.
Nudity enhances the psychological terror of every aspect
of torture, as there is always the background of potential
abuse, rape or sodomy. Furthermore, verbal sexual
threats, abuse and mocking are also part of sexual torture,
as they enhance the humiliation and its degrading aspects,

all part and parcel of the procedure. The groping of

" women is traumatic in all cases and is considered to be

39

torfure.

215. There are some differences between sexual tor-
ture of men and sexual torture of women, but several
issues apply to both. Rape is always associated with the
risk of developing sexually transmitted dlseases particu-
larly human mu'nunodeﬁmency virus (HIV).2 Currently,
the only effective prophylaxis against HIV must be taken
within hours of the incident, and it is not generally avail-
able in countries where torture occurs routinely. In most
cases, there will be a lewd sexual component, and in other
cases torture is targeted at the genitals. Electricity and
blows are generally targeted on the genitals in men, with
or without additional anal torture. The resulting physical
trauma is enhanced by verbal abuse. There are often
threats of loss of masculinity to men and consequent loss
of respect in society. Prisoners may be placed naked in
cells with family members, friends or total strangers,
breaking cultural taboos. This can be made worse by the
absence of privacy when using toilet fiicilitics. Addition-
ally, prisoners may be forced to abuse each other sexually,
which can be particularly difficult to cope with emotion-
ally. The fear of potential rape among wormen, given pro-
found cuitural stigma associated with rape, can add to the
trauma. Not to be neglected are the trauma of potential
pregnancy, which males, obviously, do not experience,
the fear of losing virginity and the fear of not being able

to have children (even if the rape can be hidden from a -

potential husband and the rest of society).

216. Ifin cases of sexual abuse the victim does not
wish the event to be known due to sociocultural pressures
or personal reasons, the physician who carries out the
medical examination, investigative agencies and the
courts have an obligation to cooperate in maintaining the
victim's privacy. Establishing a rapport with torture survi-
vors who have been recently sexually assaulted requires
special psychological education and appropriate psycho-
logical support. Any treatment that would increase the
psychological trauma of a torture survivor should be
avoided. Before starting the examination, petmission
must be obtained from the individual for any kind of

¥ D. Lunde and J. Ortmann, “Sexual torture and the treatment ofits
consequences, Torfure and its consequences, current Ireatment
approaches, M. Balorlu, ed. (Cambridge, Cambridge University Press,
1992:310-331).
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some time before the individual is willing to discuss those
aspects of the torture that he or she finds most embarrass-
ing. Similarly, patients may wish to postpone the more
intimate parts of the examination to a subsequent consul-
tation, if time and circumnstances permit.

i
(d) Follow-up

224. Many infectious diseases can be transmitted by
sexual assault, including sexually transmitted diseases
such as gonorrhoea, chlamydia, syphilis, HIV, hepatitis B
and C, herpes simplex and condyloma acuminatum
(venereal warts), vulvovaginitis associated with sexual
abuse, such as trichomonas, moniliasis vaginitis, gar-
denarella vaginitis and enterobius vermicularis (pin-
worms), as well as urinary tract infections. :

225. Appropriate laboratory tests and treatment
should be presctibed in all cases of sexual abuse. In the
case of gonorrhoea and chlamydia, concomitant infection
of the anus or oropharynx should be considered at least
for examination purposes. Initial cultures and serologic
tests should be obtained in cases of sexual assault, and
appropriate therapy initiated. Sexual dysfunction is com-
mon among survivors of torture, particularly among vie-
tims who have suffered sexual torture or rape, but not
exclusively. Symptoms may be physical or psychological
in origin or a combination of both and include:

(i) Aversion to members of the opposite sex or
decreased interest in sexual activity,;

(ii) Fear of sexual activity because a sexual partner

will know that the victim has been sexually -

abused or fear of having been damaged sexually.
Torturers may have threatened this and instilled
fear of homosexuality in men who have been
anally abused. Some heterosexual men have had
an erection and, on occasion, have ejaculated
during non-consensual anal intercourse. They
should be reassured that this is a physiological
response; - )

(iii) Inability to trust a sexual partner;

(iv) Disturbance in sexual arousal and erectile dys-
function;

(v) Dyspareunia (painful sexual intercourse in
females) or infertility due to acquired sexually
transmittéd disease, direct trauma to reproduc-
tive organs or poorly performed abortions of
pregnancies following rape,

(&) Genital examination of, “females

226. In many cultures, it is completely unacceptable
ta penetrate the vagina of a woman wheo is a virgin with
anything, including a speculum, finger or swab. If the
woman demonstrates clear evidence of rape on external
inspection, it may be unnecessary to conduct an internal
pelvic examination. Genital examination findings may
include:

(i) Small lacerations or tears of the vulva. These
may be acute and are caused by excessive

stretching. They normally heal completely, but, if -

repeatedly traumatized, there may be scarring;

41

(ii) Abrasions of the female genitalia, Abrasions can
be caused by contact with rough objects such as
fingernails or rings; :

(iii) Vaginal lacerations. These are rare, but, if
~ present, may be associated with atrophy of the
tissues or previous surgery. They cannot be dif-
ferentiated from incisions caused by inserted
sharp objects. o -

227. Tt is rare to find any physical evidence when
examining female genitalia more than one week after an
assault. Later on, when the woman may have had subse-
quent sexual activity, whether consensual or not, or given
birth, it may be almost impossible to attribute any find~
ings to a specific incident of alleged abuse. Therefore, the
most significant component of a medical evaluation may
be the examiner’s assessment of background information
(for example, correlation between allegations of abuse
and acute injuries observed by the individual) and
demeanour of the individual, bearing in mind the cultural
context of the woman’s experience.

(f) Genital examination of males

228. Men who have been subjected to torture of the

genital region, including the crushing, wringing or pulling
of the scrotum or direct trauma to that region, usudlly
complain of pain and sensitivity in the acute petiod.
Hyperaemia, marked swelling and ecchymosis can be
observed. The urine may contain a large number of
erythrocytes and leucocytes. If a mass is detected, it
should be determined whether it is a hydrocele, hasma-
tocele or inguinal hernia. In the case of an inguinal hernia,
the examiner cannot palpate the spermatic cord above the
mass. With a hydrocele or a haematocele, normal sper-
matic cord structures are usually palpable above the mass.
A hydrocele results from excessive accumulation of fluid
within the tunica vaginalis due to inflammation of the tes-
tis and its appendages or to diminished drainage second-
ary to lymphatic or venous obstruction in the cord or
retroperitoneal space. A haematocele is an accumulation
of blood within the tunica vaginalis, secondary to trauma.
Unlike the hydrocele, it does not transilluminate.

229, Testicular torsion may also result from trauma

to the scrotum. With this injury, the testis becomes twisted

at its base, obstructing blood flow to the testis. This
causes severe pain and swelling and constitutes 2 surgical
emergency. Failure to reduce the torsion immediately will
lead to infarction of the testis. Under conditions of deten-
tion, where medical care may be denied, late sequelae of
this lesion may be observed.

230, Individuals who were subject to scrotal torture
may suffer from chronic urinary tract infection, erectile
dysfunction or atrophy of the testes. Symptoms of post-
traumatic stress disorder are not uncommon. In the
chronic. phase, it may be impossible to distinguish
between scrotal pathology caused by torture and that
caused by other disease processes. Failure to discover any
physical abnormalities -on full urological examination

suggests that urinary symptoms, impotence or other sex-. .

ual problems may be explained on psychelogical grounds.
Scars on the skin of the scrotum and penis may be very
difficult to visualize. For this reason, the absence of scar-
ring at these specific locations does not demonstrate the

it as em o
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CHAPTER VI

PSYCHOLOGICAL EVIDENCE OF TORTURE

A. General considerations

1. The central role of the psychological evaluation

233. Itis awidely held view that torture is an extraor-
dinary life experience capable of causing a wide range of
physical and psychological suffering. Most clinicians and
researchers agree that the extreme nature of the torture
event is powerful enough on its own to produce mental
and emotional consequences, regardless of the individ-
ual’s pre-torture psychological status. The psychological
consequences of torture, however, occur in the context of
personal attribution of meaning, personality development
and social, political and cultural factors. For this reason,
it cannot be assumed that all forms. of torture have the
same outcome. For example, the psychological conse-
quences of a mock execution are not the same as those due
to a sexual assault, and solitary confinement and isolation
are not likely to produce the same effects as physical acts:
of torture. Likewise, one cannot assume that the effects of
detention and torture on an adult will be the same as those

235. It is important to recognize that not everyone
who has been tortured develops a diagnosable mental ill-
ness. However, many victims experience profound emo-
tional reactions and psychological symptoms. The main
psychiatric disorders associated with torture are post-trau-
matic stress disorder (PTSD) and major depression. While
these disorders are present in the general population, their
prevalence is much higher among traumatized popula-
tions. The unique cultural, social and political implica-
tions that torture has for each individual influence his or
her ability to describe and speak about it. These are
important factors that contribute to the impact that torture
inflicts psychologically and socially and that must be con-
sidered when performing an evaluation of an individual

from another culture. Cross-cultural research reveals that

phenomenological or descriptive methods are the most

rational approaches to use when attempting to evaluate

" psychological or psychiatric disorders. What is consid-

ont a child. Nevertheless, there are clusters of symptoms -

and psychological reactions that have been observed and
documented in torture survivors with some regularity.

234. Perpetrators often attempt to justify their acts of
torture and ill-treatment by the need to gather informa-
tion. Such conceptualizations obscure the purpose of tor-
ture and its intended consequences. One of the central
aims of torture is to reduce an individual to a position of

ered disordered behaviour or a disease in ong culture may
not be viewed as pathological in another.”***%% Since the
Second World War, progress has been made towards
understanding the psychological consequences of vio-
Ience. Certain psychelogical symptoms and clusters of

. symptoms have been observed and documented among

extreme helplessness and distress that can lead to a |

deterioration of cognitive, emotional and behavioural
functions.”? Thus, torture is a means of attacking an indi-
vidual's fundamental modes of psychological and social
functioning. Under such circumstances, the torturer
strives not only to incapacitate physically a victim but
also to disintegrate the individual’s personality. The tor-
turer attempts to destroy a vietim’s sense of being
grounded in a family and society as a human being with
dreams, hopes and aspirations for the future. By dehu-

marnizing and breaking the will of their victims, torturers

set horrific examples for those who later come in contact
with the victim. In this way, torture can break or damage
the will and coherence of entire communities. In addition,
torture can profoundly damage intimate relationships
between spouses, parents, children, other family members
and relationships between the victims and their comn-
munities.

% G. Fischer and N. F. Gurris, “Grenzverletzungen: Folter und
sexuelle Traumatisierung”, Praxis der Psychotherapie-Ein integratives
Lehrbuch fiir Psychoanafyse und Verhaltenstherapie, W. Senf and
W. Broda, eds. (Stuttgart, Thieme, 1996).
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survivors of torture and other types of violence.

236. Inrecent years, the diagnosis of post-traumatic
stress disorder has been applied to an increasingly broad
array of individuals suffering from the impact of widely
varying types of violence. However, the utility of this
diagnosis in non-western cultures has not been estab-
lished. Nevertheless, evidence suggests that there are high
rates of post-traumatic stress disorder and depression
symptoms among traumatized refugee populationg from
many different ethnic and cultural backgrounds. 678

%3 A. Kleinman, “Anthropology and psychiatry: the role of culture in
cross-cultural research on illness and care™, paper delivered at the WPA
regional symposium on psychiatry and its related disciplines, 1986.

% Y, T. Engelhardt, “The concepts of health and disease”,
Evaluation and Explanation in the Biomedical Sciences, H.T.
Englehardt and S.F. Spicker, eds. (Dordrecht: D, Reide! Publishing Co.,
1975:125-141).

%51, Westermeyer, “Psychiatric  diagnosis  across  cultural
boundaries”, American Journal of Psychiatry (142(7) 1985:798-805).

96 R. F. Mollicz, K. Donelan, S, Tor et al., “The effect of trauma and
confinement on the functional health and mental health status of
Cambodians living in Thailand-Cambodia border camps”, Journaf of
the American Medical Association {JAMA) (270 1993.581-586).

%1, D, Kinzie et al, ,“The prevalence of post-traumatic stress
disorder and its clinical significance among Southeast Asian refugees”,
American Journal of Psychiatry (147(7) 1990:913-917).

% K. Allden et al., “Burmese politica! dissidents in Thailand; trauma;
and survival among young adults in exile", American Journal of Public
Health (86 1996:1561-1563).
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ished interest or pleasure in activities), appetite disturb-
ance or weight loss, insomnia or hypersomnia, psycho-
motor agitation or retardation, fatigue and loss of energy,
feelmgs of worthlessness and excessive guilt, difficulty

. occur while-the person was detained and tortured or after-

paying attention, concentrating or recalling from memory, -

thoughts of death and dymg, suicidal ideation or
attcmpted suicide.

(¢) . Damaged self-concept and foreshortened future

242, The victim has a subjective feeling of having

been irreparably damaged and having undergone an irre-
versible personality change.'%? He or she has a sense of
foreshortened future without expectation of a career,
marriage, children or normal lifespan.

 (fy Dissociation, depersonalization and atypical

behaviour

243. Dissociation is a disruption in the integration of
consciousness, self-perception, memory and actions. A
person may be cut off or unaware of certain actions or
may feel split in two as if observing him or herself froma
distance. Depersonallzatlon is feeling detached from one-
self or one’s body. Impulse control problems result in
behaviours that the survivor considers highly atypical
with respect to his or her pre-trauma personality. A pre-

.viously cautious individual may engage in high-risk
. behavmur

(8) Somatic complamts

244, Somatic symptoms such as pain, headache or
other physical complaints, with or without objective find-
ings, are commeon problems among torture victims, Pain
may be the only manifest complaint and may shift in loca-
tion and vary in intensity. Somatic symptoms can be
directly due to physical consequences of torture or
psychological-in origin. For example, pain of all kinds
may be a direct physncal consequence of torture or of
psychologlcal origin. Typical somatic complaints include
back pain, musculoskeletal pain and headaches, often
from head i m_]uncs Headaches are very common among
torture survivors and often lead to chronic post-traumatic
headaches. They may also be caused or exacerbated by
tension and stress.

(h) Sexual dysﬁmct:‘én

245, Sexual dysfunction is commeon among survi-
vors of torture, particularly among those who have suf-
fered sexual torture or rape, but not exclusively (see chap-
ter V.D.8.).

(i) Psychosis

246. Cultural and linguistic differences may be con-
fused with psychotic symptoms. Before labelling some-
one as psychotic, the symptoms must be evaluated within
the ‘individual’s unique cultural context. Psychotic reac-
tions may be brief or prolonged, and the symptoms may

- 102 R, Holtan, “How medical assessment of victims of torture
relates to psychiatric care”, Caring for WVtims of Torture,
1. M. Jaranson and M. K. Popkin, eds. (Washington, D. C., American
Psychiatric Press, 1998:167-113).

45

wards. The following findings are possible:

(i) Delusions;

(ii) Auditory, wsual tactile and oifactory hallucina-
tions;

(iii) Bizarre ideation and behaviour;

(iv) Titusions or perceptual distortions that may take

the form of pseudo-hallucinations and border on
true psychotic states. False perceptions and hallu-
cinations that occur on falling asleep or on waking
are common among the general population and do
not denote psychosis. It is not uncommon for tor-
ture victims to report occasionally hearing
screams, his or her name being called or seeing
shadows, but not have florid signs or symptoms of
psychosis; .

(v) Paranoia and delusions of persecution;

(vi) Recurrence of psychotic disorders or mood disor-
ders with psychotic features may develop among
those who have a past history of mental illness.
Individuals with a past history of bipolar disorder,
recurrent major depression with psychotic fea-
tures, schizophrenia and schizoaffective disorder
may experience an episode of that disorder.

() Substance abuse

247. Alcohol and drug abuse often develops second-
arily in torture survivors as a way of obliterating traumatic
memories, regulating affects and managing anxiety.

(&) Neuropsychological impairment

248. Torture can cause physical trauma that leads to
various levels of brain impairment. Blows to the head,
suffocation and prolonged malnutrition may have long-
term neurological and neuropsychological consequences
that may not be readily assessed during the course of a
medical examination. As in all cases of brain impairment
that cannot be documented through head imaging or other
medical procedures, neuropsychological assessment and
testing may be the only reliable way of documenting the
effects. Frequently, the target symptoms for such assess-
ments have significant overlap with the symptomatology

arising from post-traumatic stress disorder and major -

depressive disorder. Fluctuations or deficits in level of
consciousness, orientation, attention, concentration,
memory and executive functioning may result from func-
tionai disturbances as well as organic causes. Therefore,
specialized skill in neuropsychologtcal assessment and
awareness of problems in cross-tultural validatiort of
neuropsychological instruments is necessary when such
distinctions are to be made (see section C.4. below).

3. Diagnostic classifications

249, While the chief complaints and most prominent
findings among torture survivers are widely diverse and
relate to the individual’s unique life experiences and his.or
her cultural, social and political context, it is wise for
evaluators to become familiar with the most commonly
diagnosed disorders among trauma and torture survivors.
Also, it is not uncommeon for more than one mental disor-
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victim of terrorism, and torture, According to ICD-10, the
diagnosis of an enduring change in personality should be
made only when there is evidence of a definite, significant
and persistent change in the individual’s pattern of per-
ceiving, relating or thinking about the environment and
him or herself, associated with inflexible and maladaptive
behaviours not present before the traumatic experience.
The diagnosis excludes changes that are a manifestation
of ancther mental disorder or a residual symptom of any
antecedent mental disorder, as well as personality and
behavioural changes due to brain disease, dysfunction or
damage.

256. To make the ICD-10 dmgnosns of enduring per-
sonality change after catastrophic experience, the changes
in personality must be present for at least two years fol-
fowing exposure to catastrophic stress. ICD-10 specifies
that the stress must be so extreme that “it is not necessary
to consider personal vulnerability in order to explain its
profound effect on the perscnality”™. This personality
change is characterized by a hostile or distrustful attitude
towards the world, social withdrawal, feelings of empti-
ness ‘or hopelessness, a chronic feeling of “being on
edge”, as if constantly threatened, and estrangement.

(d). Substance abuse

257. Clinicians have observed that alcohol and drug
abuse often develop secondarily in torture survivors as a
way of suppressing traumatic memories, regulating
unpleasant affects and managing anxiety. Although co-
morbidity of PTSD with other disorders is common, sys-
tematic research has seldom studied the abuse of sub-
stances by torture survivors. The literature on populations
that suffer from PTSD may include torture survivors, such
as refugees, prisoners of war and veterans of armed con-
flicts, and may provide some insight. Studies of these
groups reveal that prevalence of substance abuse varies
by ethnic or cultural group. Former prisoners of war with
PTSD were at increased risk for substance abuse, and
combat veterans have high rates of co-morbldna( of gost-
traumatic stress disorder and substance abuse.!

108, 109,110, UL, 12 1n summary, there is considerable
evidence from other populations at risk of post-traumatic

195 b J, Farias, “Emotional distress and its socio-political correlates
in Salvadoran refugees: analysis of a clinical sample”, Culture,
Medicine and Psychiatry (15 1991:167-192).

196 A Dadfar “The Afghans: bearing the scars of a forgotten war”,
Amidst peril and pain, A. Marsella etal.' (Washington, D. C., American
Psychological Association, 1994).

196G w, Becbe, “Follow-up studies of World War Il and Korean war
prisoners, II: morbidity, disability, and malajustments”, Americaﬂ
Journal of Epidemiofogy (101 1975:400-422).

193 B, E. Engdahl et al,, “The comorbidity and course of psychmmo
disorders in a community sample of former prisoners of war”, in
review.

109 T M. Keane and J. Wolfe, “Comorbidity in post-traumatic stress
disorder: an analysis of community and clinical studies™, Journal of
Applied Sacial Psychology (20021, 1) 1990:1776-1788).

10 p A, Kulka et al, Trauma and the Vietnam War Generation:
Report of Findings from the National Vietnam Velerans Readjustment
Study (New York, Brunner/Mazel, 1990).

W K. Jordan et al.,, “Lifetime and current prevalence of specific
psychiatric disorders among Vietnam veterans and controls”, Archives
of General Psychiatry (48(3) 1991:207-215).

112 & Y, Shalev, A. Bleich, R. J. Ursano, “Post-traumatic stress
disorder: somatic comorbidity and effort tolerance”, Psychosomatics
(31(2) 1990:157-203).

stress disorder that substance abuse is a potential co-mor-
bid diagnosis for torture survivors.

(e) Other diagnoses

258. As is evident from the catalogue of symptoms
described in this section, there are other diagnoses (o be
considered in addition to post-traumatic stress disorder,
such as major depressive disorder and enduring personal-
ity change. The other possible diagnoses include but are
not limited to:

(i). Generalized anxiety disorder features excessive
anxiety and worry about a variety of different
events or activities, motor tension and increased
autonornic activity;

(ii) Panic disorder is manifested by recurrent and
unexpected attacks of intense fear or discomfort,
including symptoms such as sweating, choking,
trembling, rapid heart rate, dizziness, nausea,
chills or hot flushes;

(iti) Acute stress disorder has essentially the same
* symptoms as PTSD but is diagnosed within one
month of exposure to the traumatic event;

(iv) Somatoform disorders featuring physical sjfmp-
toms that cannot be accounted for by a medical
condition;

(v) Bipolar disorder featuring manic or hypomanic
episodes with elevated, expansive or irritable -

mood, grandiosity, decreased need for sleep,
flight of ideas, psychomotor agitation and asso-
ciated psychotic phenomena;

{(vi) Disorders due to a general medical condition
often in the form of brain impaimnent with
resultant fluctuations or deficits in level of con-
sciousness, orientation, attention, concentration,
memory and executive functioning;

(vil) Phobias such as social phobia and agoraphobia.

C. The psychological/psychiatric evaluation

1. Ethical and clinical considerations

259. Psychological evaluations can provide critical
evidence of abuse among torture victims for several rea-
sons: torture often causes devastating psychological
symptoms, torture methods are often designed to leave no
physical lesions and physical methods of torture may
result in physical findings that cither resolve or lack
specificity.

-260. Psychological evaluations provide useful evi-
dence for medico-legal examinations, political asylum
applications, establishing conditions under which false

confessions may have been obtained, understanding -

regional practices of torture, identifying the therapeutic
needs of victims and as testimony in human rights inves-

~ tigations. The overall goal of a psychological evaluation

47

is to assess the degree of consistency between an individ-
ual’s account of torture and the psychological findings
observed duting the course of the evaluation. To this end,
the evaluation should provide a detailed description of the
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minority group or culture. This dynamic of inequality
may reinforce the perceived and real imbalance of power
and may increase the potential sense of fear, mistrust and
forced submission in the subject. In some cases, particu-
larly with subjects still in custody, this dynamic may
relate more to the interpreter than the evaluator. Ideally,
therefore, the. interpreter should also be an outsider and
not be recruited locally, so that he or she can be seen by
all to be as independent as the investigator. Of course, 2
family member on whom the authorities can later apply
pressure to find out what was discussed in the evaluation
should not be used as an interpreter.

- 269, If the evaluator and the victim are of the same
gender, the interview may-be more readily perceived as

. directly resembling the torture situation than if the gen-

ders were different. For example, a woman who was
taped or tortured in prison by a male guard is likely to
experience more distress, mistrust and fear when facing a
male evaluator than she might with a female interviewer.
The opposite is true for men who have been assaulted sex-
ually. They may be ashamed to tell the details of their tor-
ture to a female evaluator. Experience has’ shown, par-
ticularly in cases of victims still in custody, that in all but
the most traditionally fundamentalist societies (where it is
out of the question for a male to even interview, let alone
€xamine a woman), it may be much more important that
the interviewer be a physician to whom the victim can ask
precise questions, rather than not being a male asin a case
of rape. Victims of rape have been known to say nothing
to non-medical female investigators, but request to talk to
a physician, even if male, so as to be able to ask specific
medical questions. Typical questions are about possible
sequelae, such as being pregnant, being able to canceive
later on or about the future of sexual relations between
spouses. In the context of evaluations conducted for legal
purposes, the necessary attention to detail and precise
questioning about history are easily perceived as a sign of
mistrust or doubt on the part of the examiner.

270. Because of the psychological pressures men-
tioned earlier, survivors may be re-traumatized and over-
whelmed by memories and, as a result, affect or mobilize
strong defences that result in profound withdrawal and
affective flattening during examination or interview. For
the purposes of documentation, the withdrawal and flat-
tening present special difficultics because torture victims
may be unable to communicate effectively their history
and current suffering, although it would be most benefi-
cial for them to do so.

271. Countertransference reactions are often uncon-
scious, and when one is unaware of countertransference,
it becomes a problem. Having feelings when listening to
individuals speak of their torture is to be expected,
although these feelings can interfere with the clinician’s
effectiveness, but when understood they can guide the cli-
nician. Physicians and psychologists involved in the
evaluation and treatment of torture victims agree that

awareness and understanding of typical countertransfer- -

ence reactions are crucial because countertransference
can have significantly limiting effects on the ability to
evaluate and document the physical and psychological
consequences of torture. Effective documentation of tor-
ture and other forms of ill-treatment requires an under-
standing of personal motivations for working in this area.
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There is a consensus that professionals who continuously
conduct this kind of examination sheuld obtain supervi-
sion and professional support from peers who are experi-
enced in this field. Common countertransference reac-
tions include:

(1) Avoidance, withdrawal and defensive indiffer-
ence in reaction to being exposed to disturbing
material, This may lead to forgetting some
details and underestimating the sevetity of
physical or psychological consequences;

(if) Disillusionment, helplessness, hopelessness and
over-identification that may lead to symptoms of
depression or vicarious traumnatization, such as
nightmares, anxiety and fear;

(iif) Omnipotence and grandiosity in the form of feel-
ing like a saviour, the great expert on trauma or
the last hope for the survivor’s recovery and
well-being; ’

{(iv) Feelings of insecurity about one'’s professional
skills when faced with the gravity of the reported
history or suffering. This may manifest as lack of
confidence in one's ability to do justice to the
survivor and unrealistic preoccupation with
idealized medical norms;

) Feelmgs of guilt over not sharing the torture sur-
vivor's experience and pain or over the aware-
ness of what has not been done on a political
level may result in overly sentimentat or ideal-
ized approaches to the survivor;

(vi) Anger and rage towards torturers and persecu-
tors are expectable, but may undermine the abil-
ity to maintain objectivity when they are driven

by unrecognized personal experiences and thus -

become chronic or excessive;

(vii) Anger or repugnance against the victim may
arise as a result of fecling exposed to unacous-
tomed levels of anxiety. This also may arise asa
result of feeling used by the victim when the cli-
nician experiences doubt about the truth of the
alleged torture history and the victim stands to
benefit from an evaluation that documents the
consequences of the alleged incident;

(viii) Significant differences between the cultural
value systems of the clinician and the individual
alleging torture may include belief in rayths
about ethnic groups, condescending attitudes
and underestimation of the individual’s sophisti-
cation or capacity for insight. Conversely, clini-
cians who are members of the same ethnic group
as a victim might form a non-verbalized alliance
that can also affect the objectivity of the evalu-

-ation,

272. Most clinicians agree that' many countertrans-
ference reactions are not merely examples of distortion

but are important sources of information about the

psychological state of the torture victim. The clinician’s
effectiveness can be compromised when countertransfer-
ence is acted upon rather than reflected upon. Clinicians
engaged in the evaluation and treatment of torture victims
are advised to examine countertransference and obtain
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nonetheless, to obtain enough data about the individual’s
previous mental health and psychosoecial functioning to
obtain an impression of the degree to which torture has
contributed to psychological problems.

(&) Medical history

280. The medical history summarizes preé-trauma
health conditions, current health conditions, body pain,
somatic complaints, use of medication and their side
effects, relevant sexual history, past surgical procedures
and other medical data (see chapter V.B.).

(f) Psychiatric history

281. Inguiry should be made about a history of men-
tal or psychological disturbances, the nature of problems
and whether they received treatment or required psychiat-
ric hospitalization. The inquiry should also cover prior
therapeutic use of psychotropic medication.

(g) Substance use and abuse history

282, The clinician should inquire about substance
use before and after the torture, changes in the pattern of
use and whether substances are being used to cope with
insomnia or psychological/psychiatric problems. These

. substances are not only alcohol, cannabis and opium but

also regional substances of abuse such as betel nut and
marny others.

(h) Mental status examination

283, The mental status examination begins the
moment the clinician meets the subject. The interviewer
should make note of the person’s appearance, such as
signs of malnutrition, lack of cleanliness, changes in
motor activity during the interview, use of language, pres-
ence of eye contact, ability to relate to the interviewer and

the means the individual uses to establish communication. -

The following components shouid be covered, and all
aspects of the mental status examination should be
included in the report of the psychological evaluation;
aspects such as general appearance, motor activity,
speech, mood and affect, thought content, thought pro-
cess, suicidal and homicidal ideation and a cognitive
examination (orientation, long-term memory, intermedi-
ate recall and immediate recall).

(i) Assessment of social function

284. Trauma and torture can directly and indirectly

affect a person’s ability to function. Torture can also indi- -

rectly cause loss of functioning ‘and disability, if the
psychological consequences of the experience impair the
individual’s ability to care for himself or herself, eam a
living, support a family and pursue an education. The cli-
nician should assess the individual’s current level of func-
tioning by inquiring about daily activities, social role (as
housewife, student, worker), social and recreational activ-
ities and perception of health status. The interviewer

should ask the individual to assess his or her own health .

condition, to state the presence or absence of feelings of
chronic fatigue and to report potential changes in overall
functioning.

(G) Psychological testing and the use of checklists and
questionnaires

285. Little published data exist on the use of psycho-

logical testing (projective and objective personality tests)
in the assessment of torture survivors. Also, psychologi-
cal tests of personality lack cross-cultural validity. These
factors combine to Hmit severely the utility of psycho-
logical testing in the evaluation of torture victims. Neuro-
psychological testing may, however, be helpful in assess-
ing cases of brain injury resulting from torture (see
section C.4. below). An individual who has survived tor-
ture may have trouble expressing in words his or her
experiences and symptoms, In some cases, it may be help-
ful to use trauma event and symptom checklists or ques-
ticnnaires. If the interviewer believes it may be helpful to
use trauma event and symptom checklists, there are
numerous questionnaires available, although none are
specific to torture victims.

(k) Clinical impression

286. In formulating a clinical impression for the pur-
poses of reporting psychological evidence of torture, the
following important questions should be asked:

(i) Are the psychological findings consistent with
the alleged report of torture?

(ii) Are the psychological findings expeéted or typi-
cal reactions to exfreme stress within the cultural
and social context of the individual?

(iii) Given the ﬂuctuatmg course of traurna-related
mental disorders over time, what is the time-
frame in relation to the torture events? Where is
the individual in the course of recovery?

(iv) What are the coexisting stressors impinging on
the individual {(e.g. ongoing persecution, forced
migration, exile, loss of family and social role)?
What impact do these issues have on the individ-
ual?

(v) Which physical conditions contribute to the
clinical picture? Pay special attention to head
injury sustained during torture or detention;

(vi) Does the clinical picture suggest a false allega-
tion of torture?

287. Clinicians sheuld comment on the consistency
of psychological findings and the extent to which these
findings correlate with the alleged abuse. The emotional
state and expression of the person during the interview,
his or her symptoms, the history of detention and torture
and the personal history prior to torture should be
described. Factors such as the onset of specific symptoms
related to the trauma, the specificity of any particular
psychological findings and patterns of psychological
functioning should be noted. Additional factors, suclr as
forced migration, resettlement, difficulty of acculturation,
language problems, unemployment, loss of home, family

- and social status should be considered. The relationship

and consistency between events and symptoms should be
evaluated and described. Physical conditions, such as
head trauma or brain injury, may require further evalu-
ation. Neurological or neuropsychological assessment
may be recommended,
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tion, an analysis of the lateralization (or localization) of .

deficits is more difficult. This analysis is often useful,
however, because of the brain's asymmetrical organizas
tion, with the Ieft hemisphere typically being dominant
for speech. If population-based norms are unavailable for
the subject’s cultural and linguistic group, neuropsycho-
logical assessment is also of questionable validity. An
estimate of IQ is one of the central benchmarks that allow
examiners to place neurcpsychological test scores into
proper perspective. Within the population of the United
States, for example, these estimates are often derived

from verbal subsets using the Wechsler scales, particu--

larly the information subscale, because in the presence of
organic brain impaitment, acquired factual knowledge is
less likely to suffer deterioration than other tasks and be

more representative of past learning ability than other

measures. Measurement may also be based on educa-
tional and work history and demographic data. Obviously,
neither one of these two considerations applies to subjects
for whom population-based norms have not been estab-

lished. Therefore, only very coarse estimates concerning *

pre-trauma intellectual functioning can be made. As a
result, neuropsychological impairment that is anything
less than severe or moderate may be difficult to interpret.

296. Neuropsychological assessments may re-trau-
matize those who have experienced torture. Great care

must be taken in order to minimize any potential re-trau-

matization of the subject in any form of diagnostic pro-
cedure (see chapter IV.H.). To cite only one obvious
.example specific to neuropsychological testing, it would
be potentially very damaging to proceed with a standard
administration of the Halstead-Reitan Battery, in particu-
lar the Tactual Performance Test {TPT), and routinely
blindfold the subject. For most torture victims who have
experienced blindfolding during detention and torture,

and even for those who were not blindfolded, it would be -

very traumatic to introduce the experience of helplessness
inherent in this procedute. In fact, any form of neuro-,

" psychological testing in itself may be problematic,

regardless of the instrument used. Being observed, timed
with a stopwatch and asked to give maximum effort on an
unfamiliar task, in addition to being asked te perform,
rather than having a dialogue, may prove to be too stress-
ful or reminiscent of the torture experience.

() Indications for neuropsychological assessment

297. In evaluating behavioural deficits in suspected
torture victims, there are two primary indications for neu-
ropsychological assessment: brain injury and post-trau-
matic stress disorder plus related diagnoses. While both
sets of conditions overiap in some aspects, and will often
coincide, it is only the former that is a typical and tradi-
tional application of clinical neuropsychology, whereas
the latter is relatively new, not well researched and rather
problematic.

298. Brain injury and resulting brain damage may
result from various types of head trauma and metabeolic

- disturbances inflicted during periods of persecution,

detention and torture. This may include gunshot wounds,
the effects of poisoning, malnutrition as a result of starva-
tion or forced ingestion of harmful substances, the effects
of hypoxia or aioxia resulting from asphyxiation or near
drowning and, most commonly, from blows to the head

suffered during beatings. Blows t0 the head are frequently
inflicted during periods of detention and torture. For
example, in one sample of torfure survivors, blows to the
head were the second most frequently cited form of bodily
abuse (1’45 per cent) behind blows to the body (58 per
cent).!'” The potential for brain damage is high among
torture victims. ‘

299. Closed head injuries resulting in mild to moder-
ate levels of long-term impairment are perhaps the most

commonly assessed cause of neuropsychological abnor- -

mality. While signs of injury may include scars on the

head, brain lesions cannot usually be detected by diagnos-

tic imaging of the brain. Mild to moderate levels of brain
damage might be overlooked or underestimated by men-
tal health professionals because symptoms of depression
and post-traumatic stress disorder are likely to figure
prominently in the clinical picture, resulting in less atten-
tion being paid to the potential effect of head trauma.
Commonly, "the subjective complaints of survivors
include difficultics” with attention, . concentration and
short-term memory, which can be the result of either brain
impairment or post-traumatic stress disorder. Since these
complaints are common in survivors suffering from post-
traumatic stress disorder, the question whether they are
actually due to head injury may not even be asked.

300. The diagnostician must rely, in an initial phase
of the examination, on reported history of head trauma
and the course of symptomatology. As is usually the case
with brain-injured subjects, information from third par-
ties, particularly relatives, may prove helpful, It must be
remembered that brain-injured subjects often have great
difficulty articulating or even appreciating their limita-

tions becanse they are, so to speak, “inside” the problem.

In gathering first impressions regarding the difference
between organic brain impairment and post-traumatic
stress disorder, an assessment concerning the chronicity
of symptoms is a helpful starting point. If symptoms of
poor attention, concentration and memory are observed to
fluctuate over time and to co-vary with levels of anxiety
and depression, this is more likely due to the phasic nature
of post-traumatic stress disorder. On the other hand, if
impaitment seems to appear chronic, lacks fluctuation
and is confirmed by family members, the possibility of
brain impairment should be entertained, even in the initial
absence of a clear history of head trauma.

301. Once there is a suspicion of organic brain
impairment, the first step for a mental health professional
is to consider a referral to a physician for further neuro-
logical examination. Depending on initial findings, the
physician may then consult a neurologist or order diag-
nostic tests. An extensive medical work-up, specific neu-
rological consultation and neuropsychological evaluatien
are among the possibilities to be considered. The use of
neuropsychological evaluation procedures are usually

indicated if there is a lack of gross neurological dis-

turbance, reported symptoms are predominantly cognitive

- in nature or a differential diagnosis between brain impair-
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ment and post-traumatic stress disorder has to be made.

WY C. Traue, G. Schwarz-Langer, N. F. Gurmis, “Extremtrau-
matisierung durch Folter. Die psychotherapeutische Arbeit det
Behandlungszentren fiir Folteropfer”, Verhaltenstherapie und
Verkaltensmedizin {1 1997:41-62},
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of torture victims. A comiplete discussion of the psycho-
logical impact of torture on children and complete guide-
lines for conducting an evaluation of a child who has been
tortured is beyond the scope of this manual. Nevertheless,
several important points can be summarized.

310. First, when evaluating a child who is suspected
of having undergone or witnessed torture, the clinician
must make sure that the child receives support from car-
ing individuals and that he or she feels secure during the
evaluation. This may require a parent or trusted care pro-
vider to be present during the evaluation. Second, the cli-
nician must keep in mind that children often do not
express their thoughts and emotlons regarding trauma
verbally, but rather behaviourally.'2* The degree to which
children are able to verbalize thought and affect depends
on the child’s age, developmental level and other factors,
such as family dynamics, personality characteristics and
cultural norms,

311. If a child has been physically or sexually

_ assaulted, it is important, if at all possible, for the child to

be seen by an expert in child abuse. Genital examination
of children, likely to be experienced as traumatic, should
be performed by clinicians experienced in interpreting the
findings. Scmetimes it is appropriate to videotape the
examination so that other experts can give opinions on the
physical findings without the child having to be examined
again. It may be inappropriate to perform a full genital or
anal examination without a general anaesthetic. Further-
more, the examiner should be aware that the examination
itself may be reminiscent of the assault and it is possible
that the child may make a spontaneous outcry or psycho-
logically decompensate during the examination.

(@) Developmental considerations

312. A child’s reactions to torture depend on age,
developmental stage and cognitive skills. The younger the
child, the more his or her experience and understanding of
the traumatic event is influenced by the immediate reag-
tions and attitudes of caregivers following the event.!*
For children under the age of three who have experienced
or witnessed torture, the protective and reassuring role of
their caregivers is crucial.'?> The reactions of very young
children to traumatic experiences typically involve hyper-
arousal, such as restlessness, sleep disturbance, irritabil-
ity, heightened startle reactions and avoidance. Children
over three often tend to withdraw and refuse to speak
directly about traumatic experiences, The ability for ver-
bal expression increases during development. A marked
increase occurs around the concrete operational stage (8-
9 years ald), when children develop the ability to provide
a reliable chronology of events. During this stage, con-
crete operations and temporal and spatial capacities

123 C. Schiar, “Evaluation and documentation of psychological
evidence of torture”, unpublished paper, 1993,

4 0Ottino 8. von Overbeck, “Familles victimes de violences
collectives et en exil: quelle urgence, quel mod®le de soins 7 Le point
de vue d'une pédopsychiatre, La Revwe Francaise de Psychiairie et de
Psychologie Médicale (14 1998:35-39).

125 M. Grappe, "La guerre en ex-Yougoslavie: un regard sur les
enfants réfugiés”, Psychiatrie Aumanitgire en ex-Yougoslavie et en
Arménie. Face au traumatisme, M. R. Moro and 8. Lebaovici, eds.

-(Paris, PUF, 199%).
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develop. 126 These new skills are still fragile, and it is usu-
ally not until the beginning of the formal operational stage
(12 years old) that children are consistently able to con-
struct a coherent narrative. Adolescence is a turbulent
developmental period. The effects of torture can vary
widely. Torture experiences may cause profound person-
ality changes in adolescents resulting in antisocial behav-
jour.'?7 Alternatively, the effects of torture on adolescents
may be similar to those seen in younger children.

(b) Clinical considerations

313, Symptoms of post-traumatic stress disorder
may appear in children. The symptoms can be similar to
those observed in adults, but the clinician must rely more
heavily on observations of the child’s behaviour than on
verbal expression, 28 129 130, 131 For example, the child
may demonstrate symptoms of re-experiencing as mani-
fested by monotonous, repetitive play representing
aspects of the traumatic event, visual memories of the
events in and out of play, repeated questions or declara-
tions about the traumatic event and nightmares; The child
may develop bedwetting, loss of control of bowel move-
ments, social withdrawal, restricted affect, attitude
changes towards self and others and feclings that thers is
no future. He or she may experience hyperarousal and
have night terrors, problems going to bed, sleep disturb-
ance, heightened startle response, irritability and sig-
nificant disturbances in attention and concentration. Fears
and aggressive behaviour that were non-existent before
the traumatic event may appear as agpressiveness towards
peers, adults or animals, fear of the dark, fear of going to
the toilet alone and phobias. The child may demonstrate
sexual behaviour that is inappropriate for his or her age
and somatic reactions. Anxiety symptoms, such as exag-
gerated fear of strangers, separation anxiety, panic, agita-
tion, temper tantrums and uncontrolled crying may
appear. The child may also develop eating problems.

{c) Role of the family

314. The family plays an important dynamic role in
persisting symptomatology among children. In order to
preserve cohesion in the family, dysfunctional behaviours
and delegation of roles may occur. Family members, often
children, can be assigned the role of patient and develop
severe disorders. A child may be overly protected or
important facts about the trauma may be hidden. Alterna-
tively, the child can be parentified and expected to care for
the parents. When the child is not the direct victim of tor-
ture but only indirectly affected, adults often tend to
underestimate the impact on the child’s psyche and devel-

6y Piaget, La naissance de lintelligence chez I'enfant (Neuchitel,
Delachaux et Niestlé, 1977). ;

127 Sen footnote 125.

128 §,. C. Tem, “Childhood traumas: an outiine and overview”,
American Journal of Psychiatry (148 1991:10-20),

129 National Center for Infants, Toddlers and Families, Zero to Three
(1994),

W R Sironi, “On tortwre un enfant, ou les avatars de
"ethnocentrisme psychologique™, Enfances (4 1995:205-215).

BUL. Bailly, Les catastrophes et leurs comequenca psycho-
traumatiques chez I'enfant (Paris, ESF, 1996).
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Qath of Office

The Oath of Office, which must be signed and agreed to orally by U.S.
citizens on Induction Day, states the following:

“I, , having been appointed a midshipman in the United States Navy,
do solemnly swear (or affirm) that I will support and defend the Constitution of the
United States against all enemies foreign and domestic; that T will bear true faith and
allegiance to the same; that I take this obligation freely, without any mental reservation or
purpose of evasion; and that I will well and faithfully dlschargc the duties of the office on
which 1 am about to enter, so help me God >

This oath will be reaffirmed by the Fourth Class Midshipmen at the conclusion of Plebe Summer. -
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- PUBLIC LAW 107-56—OCT. 26, 2001

UNITING AND STRENGTHENING AMERICA BY
PROVIDING APPROPRIATE TOOLS REQUIRED
TO INTERCEPT AND OBSTRUCT TERRORISM
(USA PATRIOT ACT) ACT OF 2001
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i 7 “(2) shall gpecify that the record '
"y © , for an authorived investigation condugte?niflers?ci?}r(?;;cimx::gi?ﬁ
(3_.,.,; subsection (a)(2) to obtain foreign intelligence information not
) concerning & United States person or to protect against inter- -
o). ] ‘I‘mtmnal terrorism or clandestine intelligence activities. :
, * i (cX1) Upon an application made pursuant to this section, the
() ,2.11) pgrg vﬁlﬁ;l}; l:gnf_g{éan ez; part:dgzi'gii as Eequested, or as modified
) . ase of reco j ica-
() o tion “r?éa)etzrtlhe rgquirexﬁents of tlﬁs-seﬁti](l)ln.g © finds that the applica-
‘ : o order under this subsection shall i .
{_ ; _ 11; is issued for purposes of an investigationsd;;cﬁ%:tl gs:}ft?seeci?c?rt
L . ' “d) N
S o person shall disclose to any other person (ot
O those persons necessary to produce theytangiblepthinl;'s(?nlllggrt?}?ig
&) _ section) that the Federal Bureau of Investigation has ‘sought or
B obta%‘:(:ae)d Rangxble th.m}gl's under thés section.
N o e person who, in good faith, d i ing
( ‘_) . under an order pursuant 1:0g this sectiogmsl:l:ﬁsnﬁnﬁzblfiaf)l{éngtﬁ
O ﬂgydgtherdpgrson for such production. Such production shall not
() e s :d?rfg oroc :ggg};ute a waiver of any privilege in any other
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Oy Psychological Torture?
[:w]' By DOUGLAS WALLER
@ |
B8 &
( ] . ’ E-Mail Save Popular
7 [>Subscribe to TIME
(; % ) Mar. 28, 2005
(W Military interrogators often have to play mind games with their Iragi and Afghan prisoners
( ) . ~ in an effort to extract information. But how far should mental-health experts go in helping
' play those games? A report on detainee abuse, delivered to Congress on March 7 by
() Vice Admiral Albert Church, noted that there is "a growing trend in the global war on
(_) ) terror* for military psychiatrists and psychologists to take part in interrogations. Now some
(‘ ) mental-health professionals, even within the military, are growing concermned that
e ' colleagues who have helped interrogators may have broken the first rule of medical
() ethics: Do no harm. The American Psychological Association has organized a task force
(). to investigate the work--much of which is shrouded in secrecy--and to craft ethical
@) - guidelines for it.
7 |
U o The role most psychologists and psychiatrists play in these interrogations may be
(J g . relatively benign. One military psychologist described for TIME the help he gave
( o intelligence officers.in Afghanistan in getting an unruly Taliban prisoner 1o cooperate--
) - _ coaxing information from the prisoner by starting "very genlly” with innocuous questions
(U about his family history, until the prisoner *talked and talked.*
) ‘ | '
@) But the Army Surgeon General is investigating whether some doctors helped direct what
amounts to psychological torture. Though no evidence has surfaced that mental-health
N professionals sanctioned the beatings and sexual humiliation that guards al Abu Ghraib
(_._). are accused of inflicting, Army investigators did find that military-intelligence officers at the
( D . . prison had psychiatrists review their "interrogation plans* for Iragi detainees. If any _
S mental-health professionals supervised such pressure tactics as sleep deprivation or ghe
\f—) use of military dogs to threaten prisoners during interrogations, that would cross an
- ~ ethical line, says an Army psychiatrist. “We should not be using our abilities to make

-things difficult for a person,” the psychiatrist told TIME. “I'd fike to think that no mental-

health people were involved in that, but there may have been some blurring of the
boundarigs." --By Douglas Waller
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PERSPECTIVE

Without Conscience

Elie Wiesel

This is one of those stories that invite fear.

Now we know. During the period of the past
century that I call Night, medicine was practiced in
certain places not to heal but to harm, not to fight
off death but to serve it.

In the conflict between Good and Evil during
the Second World War, the infamous Nzzi doctors
played a crucial role. They preceded the torturers
and assassins in the science of organized cruelty
that we call the Holocaust. There is a Talmudic ad-
age, quite disturbing, that applies to them: Tov she-
bargfim le-gehinom — “The best doctors are destined
for hell.” The Nazi doctors made hell.

Inspired by Nazi ideology and implemented by
its apostles, eugenics and euthanasia in the late
1930s and early 1940s setved no social necessity and
had no scientfic justification. Like a poison, they ul-
timately contaminated all intellectual activity in Ger-
many. Butthe doctors were the precursors. How can
we explain their betrayal? What made them forget
or eclipse the Hippocratic Oath? What gagged their
conscience? What happened to their humanity?

In all wuth, the medical field was not the only
one to subscribe to Hitler's plan. There was the ju-
dicial profession. And in some ways, the church.
Only the literary world retzined its sense of honor:
the great writers, for the most part, were exiled.
Not only Jews ~— Thomas Mann and Bertolt Brecht
were notJewish, but they were unable to breathe in
the stifling air of the Third Reich. Doctors, on the
other hand, mostly stayed — not the Jewish ones,
but the others.

We know the facts. The motives as well. One

Professor Wiesel was awarded the Nobel Peace Prize in
1986. He is a university professor of religion and philos-
ophy at Boston University, Boston. Sixty years ago, on
April 11, 1945, he was liberated from the Buchenwald
concentration camp. '
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day, Hitler and Himmler’s health minister madeit
known to leaders in the medical field that, accord-
ing to a secret decision made at the highest level,
it was necessary to get rid of “useless miouths” —
the insane, the terminally ill, children, and elderly
people who were condemned to misfortune by na-
ture and to suffeting and fear by God. Few in the
German medical profession believed it worthy or
good to refuse.

Thus, instead of doing their job, instead of
bringing assistance and comfoit to the sick people
who needed them most, instead of helping the mu-
tilated and the handicapped to live, eat, and hope
one mote day, one more hour, doctors became their
executioners.

. In October 1939, several weeks after the begin-
ning of hostilities, Hitler gave the first order con-
cerning the Gnadented, or “charitable death.” On the
15th of that month, gas was used for the first time
to kill “patients” in Pozndn, Poland. But similar
centets had already been created in Germany three
years earlier. Now, psychiatrists and other doctors
collaborated in a professional atmosphere exem-
plary for its camaraderie and efficiency. In less than
two yeats, 70,000 sick people disappeared into the
gas chambers. The Gnadentod program was going
so well that the head of the Wehrmacht Hospital
psychiatric ward, Professor Wurth, worried, “With

all the mentally ill being eliminated, who will want

to pursue studies in the burgeoning field of psychi-
atry?” The program was interrupted only when the
bishop of Miinster, Clemens August Giaf von Ga-
len, had the courage to denounce it from his cathe-
dral’s pulpit; protest, in other words, came not
from the medical profession, but fromthe church.
Finally, public opinion was moved: too many Ger-
man families were directly affected.

Like the fanatical German theorists, Nazi doc-
tors did their work without any crisis of conscience.

1511

Downloaded from www.nejm.org at AMER PSYCHOLOGICAL ASSOGC on Aprit 14, 2005 .
Copyright © 2005 Massachusetts Medical Society. All rights reserved.



c

O

0.

,-\
{
e

ccccccccoccece

PERSPECTIVE

only following orders. But the Nazi doctors? None
among them acted under duress — neither those
who presided over the nocturnal division of new
arrivals, nor those who killed the prisoners in their
laboratories. They could have slipped away; they
could have said no. Until the end, they considered
.themselves public servants loyal to German politics
and science. In other words, patriots, devoted re-
searchers. Without too great a stretch, maybe even
societal benefactors. Martyrs. _

Must one conclude that, since 2 humane sci-
ence exists, there was also a science that wasn’t
humane? I won'teven consider racist theorists who
tried to treat racism as an exact science. Their vul-

. gar stupidity deserves nothing but disdain. But there

were excellent physicians, well-informed chemists,
and great surgeons — all racist. How could they
seek truth and happiness for huinan beings at the
same time that they hated some of them solely be-
cause they belonged to human communities other
than their own?

One of the brutal shocks of my adult life came

the day I discovered that many of the officers of the
Einsatzgruppen — the death commandos in Eastern

* Europe - had received degrees from Germany’s

best universities. Some held doctorates in literature,
others in philosophy, theology, or history. They had
spent many years studying, learning the lessons of
past generations, yet nothing kept them from kill-
ing Jewish children at Babi Yar, in Minsk, Ponar.
Their education provided them with no shield, no
shelter from the temptation and seduction of cru-
elty that people may carry within. Why? This ques-
tion still haunts me.

It is impossible to study the history of German

medicine during the Nazi period in isolation from -

German education in general. Who or what is to
blame for the creation of the assassins in white
coats? Was the culprit the anti-Semitic heritage that
German theclogians and philosophets were dredg-
ing up? The harmful effects of propaganda? Perhaps
higher education placed too much emphasis on ab-
stract ideas and too little on humanity. I no longer
remember which psychiatrist wrote 2 dissertation
demonstrating that the assassins hadn't lost their
moral bearings: they knew how to discern Good
and Evil; itwas the sense of reality that was missing.
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Without Conscience

In their eyes, the victims did notbelong to human-
kind; they were abstractions. The Nazi doctors wete
able to manipulate their bodies, play with their
brains, mutilate their future without remorse; they
tortured them in a thousand ways before putting an
end to their lives.

Yet inside the concentration camps, among the
prisoners, medicine remained a noble profession.
More or less everywhere, doctors without instru-
ments or medications tried desperately to relieve the
suffering and misfortune of their fellow prisoners,
sometimes at the price of their own health or their
own lives. I knew several such doctors. For them,
each human being represented notan abstract idea
but a universe with its secrets, its treasures, its
sources of anguish, and its poor possibilities for
victory, however fleeting, over Death and its disci-
ples. In an inhumane universe, they had remained
humane. :

. When I think about the Nazi doctors, the medi-
cal executioners, I lose hope. To find it again, I think
about the others, the victim-doctors; [ see again
their burning gazes, their ashen faces.

Why did some know how to bring honor to hu-
mankind, while others rencunced humankind with
hatred? Itis a question of choice. A choice that even
now belongs to us — to uniformed soldiers, but
even more so to doctors. The killers could have de-
cided notto kill. _

Yet these horrors of medical petversion contin-
ued beyond Auschwitz. Traces may be found, for
example, in the hellish Stalin and post-Stalin eras.
Communist doctors betrayed their brethren, Psychi-
atrists collaborated with the secret police to torture
prisoners. :

And how can the recent, shameful torture to
which Muslim prisoners were subjected by Ameri-
can soldiérs bejustified? Shouldn’t the prison con-
ditions in Iriq have been condemned by legal pro-
fessionals and military doctors alike?

Am [ naive in believing that medicine is still 2
noble profession, upholding the highest ethical
principles? For the ill, doctors still stand for life.
‘And for us all, hope.

This article has been modified by the author from an essay in his

collection Dait viens-tu? (Editions du Seuid, 2001) and was tranglated
from the Franch by Jamie Moore.
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THE WORLD MEDICAL ASSQOCIATION REGULATIONS IN TIMES OF ARMED CONFLICT _

Adopted by the 10th World Medical Assembly, Havana, Guba, October 1956, i

. Edited by the 11th World Medical Assembly, Istanbul, Turkey, October 1957, and - . ;
Amended by the 35th World Medical Assembly, Venice, laly, Oclober 1983 and

. The WMA General Assembly, Tokyo 2004

1. Medical ethics in times of armed conflict is identical to medical ethics in times of peace, as established in
the International Gode of Medical Ethics of the World Medical Association. The primary obligation of
physicians is to their patients; in performing their professional duty, their conscience should be their
guide. . ’

2. - The primary task of the medical profession is to preserve health and save life. Hence it is deemed
unethical for physicians to:

a. Give advice or perform prophylactic, diagnostic or therapeutic procedures that are not justifiable
for the patient's health care.

b. Weaken the physical or mental strength of a human being without therapeutic justification.

¢. Employ scientific knowledge to imperil health or destroy life.

3. During limes of armed conflict, standard ethical norms apply, not only in regard to treatment but also to all
ather interventions, such as research. Reseatch involving experimentation on human subjects is strictly
forbidden on ali persons deprived of their liberty, especially civilian and military prisoners and the
population of occupied countries.

4. The medical duty to treat people with humanity and respect applies to all patients. The physician must
always give the required care impartially and without discrimination on the basis of age, disease or
disability, creed, ethnic origin, gender, nationality, political affiliation, race, sexual orientation, or social
standing or any other similar criterion.

5. Governments, armed forces and others in positions of power should comply with the Geneva
Conventions to ensure that physicians and other health care professionals can provide care to everyone
in need in situations of armed conflict. This obligation includes a requirement to protect health care
personnel. '

6. As in peacelime, medical confidentiality must be preserved by the physician. Also as in peacetimé.
however, there may be circumstances in which a patient poses a significant risk 1o other people and
physicians will need to weigh their. obligation to the patient against their obligation to other individuals
threatened.

7. Privileges and facliities afforded to physicians and other health care professionals in times of armed
conflict must never be used for other than health care purposes.

Physicians have a clear duty to care for the sick and injured. Provision of such care should not be
impeded or regarded as any kind of offence. Physicians must never be prosecuted or punished for

complying with any of their ethical obligations. .

cec

S. _Physiciéns have a duty to press governments and other authorities for the provision of the infrastructure
that is a prerequisite to health, including potable water, adequate food and shelter.

10. Where conflict appears to be imminent and inevitable, physicians should, as far as they are able, ensure
that authorities are planning for the repair of the public health infrastructure in the immediate post-confiict
period. ' :

11. In emergencies, physicians are required to render immediate attention to the best of their ability. Whether -

civilian or combatant, the sick and wounded must receive promptly the care they need. No distinction
shall be made between patients except those based upon clinical need.

wip:/fwww.wma.net/e/policy/a20.htm | _ 4/4/2005
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) /‘ World Medical Association Declaration of Tokyo. Guidelines for Medical Doctors Concerning Torture
. and Other Cruel, Inhuman or Degrading Treatment or Punishment in Relation to Detention and

Y ‘ imprisonment :

Adopted by the 29th World Medical Assembly Tokyo, Japan.'October 1975

PREAMBLE

o ' It is the privilege of the medical doctor to practise medicine in the setvice of humanity. to preserve and restore
EAS _ ' bodily and mentai heaith without distinction as to persons, to comfort and to ease the suffering of his or her
_ patients. The utmost respect for human life is to be maintained even under threat, and no use made of any

() medical knowledge contrary to the laws of humanity.

(j _ ‘ " For the purpose of this Declaration, torture is defined as the deliberate, systematic or wanton infiiction of physical
. ~+ or mental suffering by one or more persons acting alone or on the orders of any authority, to force another

(‘) , person to yield information, to make a confession, or for any other reason.

O ' DECLARATION

() 1. The doctor shall not countenance, condone or participate in the practice of torture or other forms of cruel,
() . ' inhuman or degrading procedures, whatever the offense of which the victim of such procedures is

- suspected, accused or guilty, and whatever the victim's beliefs or motives, and.in all situations, including

{ ) _ armed conflict and civil strife. . C

(:) 2. The doctor shall not provide any premises, instruments, substances or knowledge to facilitate the practice

. of torture or other forms of ¢cruel, inhuman or degrading treatment.or to diminish the ability of the victim to
() resist such treatment. _

L> ' 3. The doctor shall not be present during any procedure during which torture or other forms of cruel,
- 9
(' ) inhuman or degrading treatment is used or threatened.
(’A‘) ' 4, Adoctor musi have complete clinical independence in deciding upon the care of a person for whom he or
oo she is medically responsible. The doctor's fundamental role is to alleviate the distress of his or her fellow
L) . ‘men, and no motive whether personal, ¢ollective or political shall prevail against this higher purpose.
LJ' ) . 5. Where a prisoner refuses nowrishment and is considered by the doctor as Capable of forming an
( 3 unimpaired and rational judgment concerning the consequences of such a voluntary refusal of
- nourishment, he or she shall not be fed artificially. The decision as to the capacity of the prisoner to form
() : such a judgment should be confirmed by at least one other independent doctor. The consequendes of the
h refusal of noutishment shall be explained by the doctor to the prisoner. :
A . .
: 6. The World Medical Association wili support, and should encourage the international community, the

() L . . national medical associations and fellow doctors to support the doctor and his or her family in the face of

threats or reprisals resulting from a refusal to condone the use of torture or other forms of cruel, inhuman .
or degrading treatment,

( .
RJ_ { intraduction and Ristory | Handbook |
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\ ' , ' World Medical Association Declaration Concerning Support for Medical Doctors Refusing to Participate
( J " in, or to Condone, the Use of Torture or Other Forms of Cruel, Inhuman or Degrading Treatment
m ‘ ) Adopted by the 49th WMA Gereral Assembly Hamburg, Germany, November 1997
. ) PREAMBLE
{ ﬁ . 1. Onthe basis of a number of international ethical declarations and guidelines subscribed to by the medical
. : profession, medical doctors throughout the world are prohibited from countenancing, coendoning or

participating in the practice of torture or other forms of cruel, inhuman or degrading procedures for any

( ) '. reason.

( 3 2. Primary among these declaralions are the World Medical Association's International Code of Medical

- Ethics, Declaration of Geneva, Declaration of Tokyo, and Resolution on Physician Patlicipation in Capital
(3 . Punishment; the.Standing Commitiee of European Doctors' Statement of Madrid; the Nordic Resolution
(3 Concerning Physician Involvement in Capital Punishment; and, the World Psychialric Association's

e Declaration of Hawaii.

(- } ' 3. However, none of these declarations or statements addresses explicitly the issue of what protection
() . should be extended to medical doctors if they are pressured, called upon, or ordered to take part in

- . torture or other forms of cruel, inhuman or degrading treatment or punishment. Nor do these declarations
(,_ p; or statements express explicit support for, or the obligation to protect, doctors who encounter or become
(—~) aware of such procedures.

() RESOLUTION

(‘-j) . 4. The World Medical Association (WMA) hereby relterates and reaffirms the responsibility of the organised
( ) medical profession: . .
(_) . i. to encoﬁrage doctors to honour their commitment as physicians {o serve humanity and to resist

any pressure to act contrary to the ethical principles governing their dedication to this task;

to support physicians experiencing difficulties as a result of their resistance to any such pressure

: ii
() . or as a result of their attempts to speak oul or to act against such inhuman procedures; and,
(\j) k ' iii. toextend its support and to encourage other international organisations, as well as the national
{ /\ ] member associations (NMAs) of the World Medical Association, to support physicians
- encountering difficulties as a result of their attempts to act in accordance with the highest ethical
- principles of the profession. -
L) 5. Furthermore, in view of the continued employment of such inhumane procedures in many countries
U throughout the world, and the documented incidents of pressure upon medical doctors to act in
contravention 1o the ethical principles subscribed to by the profession, the WMA finds it necessary:
('ii)- i. to protest intemationally against any involvement of, or any pressure to involve, medical doctors in
(\)' acts of torture or other forms of cruel, inhuman or degrading treatment or punishiment;
U ) il. to support and protect, and to call upon its NMAs to support and protect, physicians who are
(‘) . resisting invelvement in such inhuman procedures or who are working to treat and rehabilitate
. victims thereof, as well as ta secure the right to uphold the highest ethical principles including
L) ‘ medical confidentiality; '
(_) iii. to pubficise information about and to support doctors reporting evidence of torture and to make

known proven cases of attempts to involve physicians in such procedures; and, :

‘ iv. to encourage national medicai associations 1o ask corresponding academic authorities to teach

(. and investigate in all schools of medicine and hospitafs the consequences of torture and its

(J , treatment, the rehabilitation of the survivors, the documentation of torture, and the professional
protection described in this Declaration.
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THE WMA DECLARATION OF WASHINGTON ON BIOLOGICAL WEAPONS

Document 17.400

Initiated: Septamber 2001 17. 400

Adopled by the WMA General Assembly, Washlnglon 2002
Editorial Changes made during the May 2003 Council Session
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W!JA, the gtohal representative
hody for physicians

A. INTRODUCTION

1.

The World Medical Assaociation recognizes the growing threat that hiological weapons might be
used to cause devastating epidemics that could spread internationally. All countries are potentially
at risk. The release of organisms causing smalipox, plague, anthrax or other diseases could prove
catastropbhic in terms of the resulting illnesses and deaths compounded by the panic such
outbreaks would generate. At the same time, there is a growing potential for production of new
microbial agents, as expertise in biotechnology grows and methods for genetic manipulation of
organisms become simpler. These developments are of special concern to medical and public
health professionals because it is they who hest know the potential human suffering caused by
epidemic disease and it is they who wilf bear primary responsibility for dealing with the victims of
biological weapons. Thus, the World Medical Association believes that medical associations and
all who are concerned with health care bear a special responsibility to lead in educating the public
and policy makers about the implications of biologicat weapons and to mobilize universal support
for condemning research, development, or use of such weapons as morally and elhlcally
unacceptable.

Unlike the use of nuclear, chemical, and conventional weapons, the consequences of a biological
attack are likely to be insidious. Their impact might continue with secondary and tettiary
transmission of the agent, weeks or months afier the initial epidemic. The consequenceas of a
successful biological attack, especially if the infection were readily communicable, could far
exceed those of & chemical or even a nuclear event. Given the ease of travel and increasing
globalization, an outbreak anywhere in the world could be a threat to all nations.

A great many severe, acute illnesses occurring over a short span of time would almost certainly
overwhelm the capacities of most health systems in both the developing and industrialized waorld.
Health services throughout the world are struggling to meet the demands created by HIV/AIDS

-and antimicrobial-resistant organisms, the problems created by civil strife, refugees and crowded,

unsanitary urban environments as well as the increased health needs of aging populations.
Coping over a short period of time with large numbers of desperately ill persons could overwhelm
entire health systems,

Actions can be taken to diminish the risk of biclogical weapons as well as the potenlially harmful
consequences of serious epidemics whatever their origin. international collaboration is needed to .
build a universal consensus that condemns the development, production, or use of biological
waapons. Programs of surveillance are needed in all countries for the early detection,
identification, and response to serious epidemic disease; health education and training is needed
for professnonals. civic leaders, and the public alike; and colfaborative programs of research are
needed to improve disease d:agnoszs prevention, and treatment,

The proliferation of technology and scientific progress in biochemistry, biotechnology, and the life
sciences provides the oppartunity to create novel palhogens and diseases and simplified
production methods for bioweapons. The technology is relatively i mexpenswe and, because .
production is similar to that used in bioclogical facilities such as vaccine manufactunng, it is easy to
obtain, Capacity to produce and effectively disperse biclogical weapons exists globally, allowing
extremists (acting collectively or individually) to threaten governments and endanger peoples
around the world. Nonproliferation and arms contral measures can diminish but cannot completely
eliminate the threat of biological weapons. Thus, there is a nead for the creation of and adherence
to a globally accepted ethos that rejects the development and use of biological weapons.
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E. RECOMMENDATIONS

That the World Medical Association and National Medical Associations woﬂdwide.take an active
role in promoting an international ethos condemning the development, production, or use of toxins
and biologica! agents that have no justlftcation for prophylactic, protective, or other peaceful
purposes.

That the World Medical Assoclation, National Medical Associations and healthcare workers
worldwide promote, with the World Health Organization, the United Nations, and other appropriate
entities, the establishment of an intemational consortium of medical and public health leaders to
monitor the threat of biclogicat weapons; to identify actions likely to prevent bioweapons
proliferation, and to develop a coordinated plan for monitoring the worldwide emergence of
infectious diseases. This plan should address: (a) international monitering and reporting systems
so as to enhance the surveiliance and control of infectious disease outbreaks throughout the
wotld; (b) the development of an effective verification protocol under the UN Biological and Toxin
Weapons Convention; (c) education of physigians and public health workers about emerging
infectious diseases and potential biclogical weapons; {d) laboratory capacity to identify biological
pathogens; (e) availability of appropriate vaccines and pharmaceuticals; and (f) financial,
technical, and research needs to reduce the risk of use of biological weapons and other major
mfectlous dlsease threats.

That the World Medical Association urge physicians to be alert to the occurrence of unexplained
ilnesses and deaths in the community and knowledgeable of disease surveillance and control
capabilities for responding to unusual clusters of diseases. symptoms, or presentations.

That the World Medical Association encourage physicians, National Medical Associations and
other medical societies to participate with local, national, and international health authorities in
developing and implementing disaster preparedness and response protocols for acts of
bioterrorism and natural infectious disease outbreaks. These protocols should be used as the
basis for physician and public educahon

That the World Medical Association urge all who participate in biomedical research to consider the
implications and possible applications of their work and to weigh carefully in the balance the
pursuit of scientific knowledge with their ethical responsibilities to society.

16.5.2003

[ introduction and history | Handbook ]
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THE WORLD MEDICAL ASSOCGIATION RESOLUTION ON THE RESPONSIBILITY OF PHYSICIANS IN THE
~ DENUNCIATION OF ACTS OF TORTURE OR CRUEL OR INHUMAN OR DEGRADING TREATMENTOF
WHICH THEY ARE AWARE

O

( ) Initlated: September 2002
Adopted by the WMA General Ascamblv, Halsinki 2003

@ - :
The World Medical Assgciation,
)
( ) . 1. Considering the Preamble to the United Nations Charter of 26 June 1945 solemnly proclaiming the faith

. of the people of the United Nations in the fundamental human rights, in the dignity and value of the
(P) " " human person,

( ) 2. Considering the Preamble to the Universal Declaration of Human Rights of 10 December 1948 which
() states that disregard and contempt for human rights have resulted in barbarous acts which have outraged
the conscience of mankind,

() 3. Considering Article 5 of that Declaration which proclaims that no one shall be subjected 1o torture or

(1 . cruel, inhuman or degrading treatment,

() 4. Considering the 'American Convention on Human Rights adopted by the Organization of American States
ey T ’ on 22 November 1969 and which entered into force on 18 July 1978 and the tnter-American Gonvention

[‘_) to Prevent and Punish Torture, which entered into force on 28 February 1987,

Q) 5. Considering the Declaration of Tokyo, adopted by the WMA in 1975, which reaffirms the prohibition of

( ) ) any form of medical involvement or presence of a physician during torture or inhuman or degrading
- treatment, .

O

Considering the Declaration of Hawaii (World Psychiatric Association), adopted in 1977,

: ‘ 7. Considering the Declaration of Kuwait (International Conference of Islamic Medical Associations),
(3 adopted in 1981,

(,) 8. Considering the Principles of Medical Ethics Relevant to the Role of Health Personnel, Particularly
( ) N Physicians, in the Protection of Prisoners and Detainees Against Torture and Other Cruel, Inhuman or
: Degrading Treatment or Punishment, adopted by the United Nations General Assembly on 18 December
U 1982, and particularly Principle 2, which states: "It is a gross contravention of medical ethics... for health
personnel pamcularly physicians, to engage, actively or passively, in acts which constitute participation
L J in, comphc:ty in, incitement to or attempts to commit forture or other crusl, inhuman or degradmg

treatment...

8. Consideting the Convention Against Torture and Other Cruel!, Inhuman or Degrading Treatment or
Punishment, adopted by the United Nations General Assembly on December 1984,

10, Considering the European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment, which was adopted by the Council of Europe on 26 June 1987 and entered
into force on 1 February 1988, .

elefelele

{ ' 11. Considering the Resolution on Human Rights adopted by the WMA in Rancho Mirage, in October 1990
4 during the 42nd General Assembly and amended by the 45th, 46th and 47th General Assemblies,

12. Considering the Declaration of Hamburg, adopted by the WMA in November 1997 during the 48th
General Assembly and calling on physicians to protest individually against ill-treatment and on national
and international medical organizations to support physicians in such actions,

13. Considering the Istanbul Protocol (Manual on the Effective Investigation and Documentation of Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment), adopted by the United Nations
General Assembiy on 4 December 2000

cccccce
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THE WORLD MEDICAL ASSOCIATION

Press Releases
Latest releases: 9 October 2004

Physicians' ethical Duty Iin Times of armed Conflict reiterated

The medicat duty on all physicians to treat peaple with humanity and respect in times of armed conflict has been

( ‘) reiterated by the World Medical Association at‘its annual General Assembly in Tokyo,

() | ‘ WMA delegates from 40 countries agreed to amend the organisation's policy on physicians' ethical behaviour to

{ ) : emphasise that medical ethics in times of armed confiict are identical to medical ethics in times of peacs.

O ! The policy clearly states that it is unethical for physicians to give advice or perform procedures that are not .

¢ ) ‘ justifiable for the patient's health care or that weaken the physical or mental strength of a human being without

%3 therapeutic justification.

(?) The WMA's policy declares that research involving experimentation on human subjects is stricily forbidden on all
-4 . people deprived of their liberty, especially civilian and military prisoners and the population of occupied countries.

( j . The physician must always give the required care impartially and without discrimination on the basis of creed,

ethnic origin, gender, nationality; political affiliation, race, sexual orientation or social standing.

()

( - j The policy also declares that governments, armed forces and others in positions of power should comply with the

- Geneva Conventions to ensure that physicians and other health care professionals can provide care to everyone
L) in need in situations of armed conflict. Physicians must be granted access to patients, medical facilities and

() equipment and the protection needed to carry out their professional activities freely.

() Commenting on the amended regulations, Dr Yoram Blachar, chairman of the WMA Council, said: 'In today's
- world it is more important than ever that physicians recognise their ethical responsibilities in times of armed

) conflict. They are often faced with enormously difficult situations and 1 hope that these guidelines will help them

L) : abide by the highest ethical standards of the medical profession'.

( ) ‘ [ Latest relenses | Press officer | Archives | Articles from other medical journals | Newsbriefs and Newsletters ]
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A LOOK AT . .. Releasing Serial Kilers; We're Doctors--Not
Judges, Juries or Jailers; [FINAL Edition]
Howard Zonana. The Washington Post. Washington, D.C.: Dec 5, 1999. pg. B.03

'Full Text (1094 words)

Copyright The Washington Post Company Dec 5, 1999

Physicians who promote the extension of sexual predator statutes, or even endorse them, must
have lost their moral compass. It is not hard to understand the public's wish to see repeat
offenders locked up and prevented from inflicting further harm upon society. The public probabiy
couldn't care less whether the confinement is in & prison or a mental hospital, though people
might have a few quaims if they understood that the hospital costs are two to five times higher. -

It is harder to understand, however, why physicians would be willing to use their medical authority
for preventive detention and punishment. Involuntary hospitalization was designed to ensure that
those who are seriously mentally ll receive humane care and treatment when they are unable to
care for themselves. It was not designed to be an arm of the criminal justice system. ,

Recently, some states have created a new Kind of civil commitment that permits a class of
criminals--repeat sexual offenders--to be transferred at the end of their sentences from prisons to
hospitals and detained there until they can prove they are no longer dangerous. The decision to
commit can be made on the basis of the behavior that resulted In their original arrest. No
evidence of recent dangerous behavior is required. The laws are so broad as to include
exhibitionists as well as sexua! sadists and other criminals, as long as there was a sexual
component to the crime. Now, some justice and mental health officials want to extend this to
certain murderers so that they, too, would be indefinitely confined under the label of “mentally

abnormal."

Because the element of mental abnormality is so vague, it aliows the state to select the criminal
behavior it would like to target and then find some disorder that will be present in certain felons. It
is not that it is impossible to diagnose potentially dangerous mental abnormalities; it is that the
process is an abuse of psychiatry.

About 15 states have adopted these "sexually violent predator' commitment statutes, upheld in
1997 as constitutional by a 5-to-4 U.S. Supreme Court decision in Kansas v. Hendricks. Leroy
Hendricks is a pedophile who was arrested and imprisoned several times for molesting children.
After he had finished serving his time--and although he had consistently been found legally sane
and competent-- he was sent to a state hospita! for the criminally mentally ill based on his mental
disorder of pedophilia and presumed continuing inability to controt his behavior. This amounts t0
using physicians and the mental health system to extend a criminal's prison sentence indefinitely.

' Repeat sex offenders have always outraged the public. In an earlier era of therapeutic optimism--
roughly the 1940s and '50s-- more than half the states had laws confining such criminals to
hospitals instead of prisons so that they could obtain treatment. When treatment did not work well
enough, most states repealed or suspended these statutes and used "indeterminate” sentences
such as "one day to life" to keep such offenders in prison.

But in the ‘70s, sentencing reforms repudiated a system that could be so prone to abuse. It was
replaced with “determinate sentencing," wherein convicted felons receive fixed sentences and are
required to serve the entire time in ptison. : -
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i WITLE _
() asour . Point by Paul S. Appelbaum, M.D.
() PSYCHIATRICTIMES _
() WRITER'S GUIDELINES Psychiatric Times » January 1998 ¢ Vol. XV « Issue |

- EDITORIAL BOARD :
() mmomr , In its 1986 decision in Ford v. Wainwright, the U.S. Supreme
()  CLAssiFieos Court found that death row prisoners had a constitutional right
L COPYRIGHT not to be executed if they were incompetent (477 U.S. 399
() INFORMATION P

' ORDER REPRINTS [1986]). Competence for execution-an odd concept, but one
() whose roots go back to biblical times-usually requires that a
O prisoner understand the nature of the punishment about to be
(".) imposed and why it is being imposed. '
) Dr. Lawrence Hartmann and I differ on whether it is ethical for a
® ' psychiatrist to evaluate a prisoner whose competence has been

” questioned. In my view, such an evaluation-which may result in
(&)‘ ' saving the prisoner's life-is an ethical act. Indeed, failure to

g P
O conduct the evaluation, which may be tantamount to condemning
S the prisoner to execution, may be unethical.
C ' Psychiatrists and other physicians, of course, have been involved
) for centuries in performing evaluations for the courts and -
(' ) offering testimony. These activities encompass civil issues (e.g.,

disability, emotional harms, parental fitness}, as well as criminal
issues (e.g., competence to stand trial, criminal responsibility, aid
in sentencing). This involvement with the courts is generally
recognized as advancing the pursuit of justice and, as such, an
entirely praiseworthy function. Competence for execution
evaluations would appear to implicate the same goals-providing
expertise to help the courts with critical determinations.

In fact, both the American Medical Association's Council on
Ethical and Judicial Affairs and the American Psychiatric
Association's Committee on Ethics have agreed with this
_conclusion. As the AMA put it, "without physician participation,
individuals might be punished unjustifiably." To conclude
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Is It Ethical for Psychj-atriSts to
Participate in Competency-To-Be-
Executed Evaluations?

Counterpoint by Lawrence Hartmann, M.D.

Psychiatric Times » January 1998 « Vol. XV e Issue 1

What counts as participation in capital punishment? Is it possible
for a medical activity to be ethical in one context, but a similar

~ one not ethical in another? Is death different? Are there neat and

universal ethical rules that will always guide us wisely, or are
there inevitable clashes among various legitimate and important
values? Is it ethically possible that a forensic psychiatrist is not a
psychiatrist, as Dr. Paul Appelbaum has argued? How strongly
should physicians protect their duty to always help and not harm

. all individual patients in the face of many pressures to do
otherwise? :

All these questions bear on the current debate as to whether it is
ethical for a psychiatrist to perform a competency-to-be-executed
evaluation.

. My position (a widespread and traditional position [Freedman

and Halpern, 1996], is that it is not ethical. Alfred Freedman,
M.D., and I argued this point against Paul Appelbaum, M.D., and -
Ken Hoge, M.D,, at the American Psychiatric Association annual
meeting last May. Internationally, as evidenced by the positions
of the World Medical Association, the World Psychiatric
Association, the British Medical Association and others, the
position still prevails that it is not ethical. However, Appelbaum
and others led an important movement to change this in the mid-
1990s, and succeeded in getting a significant and even radical
shift of position in the APA Council on Psychiatry and Law, and
the APA itself. I find that shift disturbing and interesting. This
debate now probably reflects a significant division of opinion
among American psychiatrists, and the issues involve some
subtlety and facing of value conflicts (Rothstein, 1995).
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Leslie Danoff
it

J Am Acad Psychiatry Law 28:213-24, 2000

On the sixth floor of the U.S. Justice Department is

a secret courtroom. Although this special court, with

‘its own set of rules, has been in existence for 20 years,

most Americans have never heard of it. Even most of
the lawyers who wortk at the Justice Department do
not know that this court is there, much less whar it
does. Created in 1978 by the Foreign Intelligence
Surveillance Act (FISA), the FISA (rhymes with sur-

prise-yah) court permits the government to conduct

electronic surveillance and searches in ways the fram-
ers of the Constitution would never have imagined.
It authorizes the government to ferret out the most
intimate details about its citizens’ psychiatric vulner-
abilities, including cavesdropping on corversations
berween psychiatrist and patient. The unchecked
power of the government and lack of due process
legitimized by this statute are unlike anything else in
the American judicial system. ‘ o
Although the jury never heard the word “FISA,”
this.statute played a major role in what may be the
last espionage trial of the Cold War. The defendants,
Theresa Squillacote and her husband, Kurt Stand,
were convicted of espionage in Aléxandria, Virginia’s
Federal Courthouse on October 23, 1998. They
were sentenced on January 22, 1999 —Squillacote to

-21 years and 10 months, Stand to 17.5 years. :
_ Parents of Karl, 16, and Rosa, 14 (named for Karl
Liebknecht and Rosa Lixemburg, foundets of the -

German Communist Party who were killed in an
unsuccessful revolt in 1919), the couple had been

. Leslic Danoff, 2 documentary producer and writer in Potomac, MD,
- was formerly on the staffs of Biﬁ Moyers’ Journal and CBS News. Ms,
- Danoff's husband, Lawrence Robbins, is Theresa Squillacote’s lead
: counsel, Address correspondence to: Leslic Danoff, 10001 Logan

Drive, Potomac, MD 20854,

~ The Fokeign -Iht'ell_igence
Surveillance Act: Law
: Enforcement’s Secret Weapon

charged with 25 years of spying—for East Germany,
the Soviet Union, Russia, and South Africa. (A friend
indicted with them, James Clark, pleaded guilty and
received a 12-year sentence.) ‘

Until she impulsively quit her job when her boss
resigned in January 1997, Terry Squillacote, 42, had
been a Pentagon lawyer in the Acquisition Reform
Department. A model government worker, she was
presented with a Reinventing Government Award by
Vice-President Al Gore in 1996 for her innovative
efforts to reform the Defense Department’s procure-

‘ment process. She had received a secret security clear-

ance in April 1992. (Half a century earlier, her
mother was involved in the most sensitive national
security secret in history. An undergraduate chemis-
try student of Enrico Fermi at the University of Chi- -
cago, she was assigned to the Manhattan Project and
helped to develop the casing for the atomic bomb.)
Kurt Stand, 45, who worked for a labor union,
developed his political ideology at an early age. His
German immigrant parents resisted the rise of Hitler
and left for the United States shortly before World
War II. Kurt’s father enlisted in the U.S. Air Force
and fought against Germany. Concerned, after the
war, that the new West Germany was too militant
and that there were too many former Nazis in its
government, Kurt’s parents were openly supportive

~ of East Germany. His father was fired from his fac-
* tory job for his pro-Communist views.

The Federal Bureau of Investigation (FBI) opened

its first file on Kurt when, as a student at Stuyvesant
. High School in New Yotk City, he visited the Soviet

Mission to the United Nations to collect information

for a research project. When Kurt left the building,

- Volume 28, Number 2, 2000 i t 213
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essary to achieve its purpose, or for ninety days,.
whichever is less [FISA, § 1805].” '

FISA intercepts, like Title Il intercepts, are sup-

osed to be minimized. “Minimization,” as defined

by FISA, is “designed to limit the acquisition, reten-

. tion, and dissemination of information that is not

" foreign intelligence information and which relates to

United States citizens or permanent resident aliens
[Legislative History, P.L. 95-511, Foreign Intelli-
 gence Surveillance Act of 1978, p. 3938].” Congress
had noted the courts’ approval of minimization: “T
is. . . obvious that no electronic surveillance can be
so conducted that innocent conversations can be to-
tally eliminated [Legislative History P.L. 95-511, p.
3938].” It was the government’s obligation, how-
ever, to reduce privacy intrusions by disregarding
and eliminating information that has nothing to do
with foreign intelligence. '
Squillacote and Stand’s lawyers believe that the
FISA secret searches and surveillance directed against
their clients were illegal, violating the minimization
provisions of FISA as well as the First and Fourth
Amendments of the U.S. Constitution. However,
‘ their request to U.S. District Court Judge Claude
Hilton for an opportunity to view the FISA affida-
vits, the foundation of the government’s case, was
denied. : _
The defense team (which includes former Justice
" Department attorneys) had received top security
clearances. Despite these credentials, the government
" maintained that its intelligence “sources and meth-
. ods” would be compromised if defendants’ lawyers
i were allowed to see, for example, the evidence that
had convinced the FISA court there was probable
cause that the couple were “agents of a foreign

+ power” in late 1995 or early 1996—when the first of

| an estimated 18 FISA applications were presented to

-1 the secret court,’

i Lawrence Robbins, Squillacote’s lead attoiney,
bristles at the government rationale that allowing ac-
cess to these documents could provide a road map for

‘spies. “In cases where the lawyers all have security
clearances,” he contends, “it’s indefensible to be re-

“fused access to FISA affidavits. The irony is; by the -

| time the case was over, we had been shown by the -

government vastly more sensitive information than any
that could possibly have been in the FISA affidavits.”
The district court judge was persuaded, however,
by the governinent’s claim that “no court charged
with determining the legality of a FISA surveillance

U

has granted discovery of FISA applications and re-
lated materials or a hearing to a target”; and that
“applications for thé surveillances and searches [of
Squillacote and Stand] had been approved by eight
different FISA Court judges.”

Robbins (in private practice at Mayer, Brown, and

- Platt in Washington, DC), lead attorney for the de-

fense, explains:

The FISA statute has become, over time, the worst sort of
Catch-22. Because no defense counsel has ever been shown an
affidavit, none has been able to successfully challenge probable
cause. Because no one has ever successfully challenged probable
cause, the government can come into court and tell the erial
judge, “don’t show these lawyers the affidavit, because no court
has ever done that before.” Before you know it, this string of
victories, secuted without the slightest semblance of effective
opposition by defense counsel, is held out as the very reason to
rule against the defense once again. There is simply no way for
defense counsel to do their job. The rights established by the
statute are uttetly hollow. They may as well be repealed [inter-
view, Nov. 1998].

Since the adversarial process does not apply to
FISA, and a judge has never once, in two decades,
found merit in a defense challenge, itis notsurprising
that a FISA order is law enforcement’s warrant of
choice. (In the decade between 1987 and 1997,
for example, 6633 FISA wiretaps and searches were

~ authorized compared with 4,545 federal Tiﬂ§_~ IIX

'intcrccpts.) .
Nevertheless, eight months into its FISA investi-
gation of Squillacote and Stand, the FBI had turned
up no evidence that they were passing classified in-
formation. According to an internal memorandum
of the FBI Washington field office dated August 6,
1996, the Bureau had yet “to determine the extent of
subject’s [Squillacote’s] involvement with the for-
mer East German Intelligence Service (EGIS) and
the current Russian Intelligence Service . . . WFO
[Washington field office] cannot yet say what classi-
fied information has been compromised nor the true
nature of subject’s access to that information.” It was
not for lack of effort. The FB] had placed a micro-
phorie in the couple’s home; they were well into the
process of taping 550 days of phone calls and had
searched their house. (Fifty agents conducted one of

- the three searches, which lasted for six consecutive

days.) They had sifted through the family trash and
‘bugged Terry’s telephone at her Pentagon office.
Although this comprehensive surveillance had not
demonstrated that the couple had transmitted any -
classified national security information, the FBI had

Volume 28, Number 2, 2000 ° o 215
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" allowed to stay through the night, sitting in a chair-
next to the child’s bed.) There were no semi-private - .
‘of private rooms. Children such as Terry were, in-

Danoff

stead, assigned to large wards. Among several dozen
other frightened, suffering children, Terry heard
their anguished cries blending with her own. It was
difficult for a child to separate the screaming of the
others from her own considerable pain.. -

Terry recalls “being absolutely terrified that I had
to be totally obedient, or else something awful would
happen. I also rémember it being druramed into me

that no matter how much I hurt, someone else was

always suffering more. . . . I remember once when I
was somewhat older and was having a bone spur

‘removed from my stump, some .machine that was

circulating the blood from one part of my leg to
another jammed up. The pain was unbearable. I
couldn’t even cry. It was like stepping into a blast of

' freezing air; your eyes dry up and teeth hurt. Mom
* had stepped out to go to the cafeteria. The mother of

the lictle girl next to me was so upset for me. She kept
trying to cheer me up with some little purple stuffed
animal. And all I could think of was how badly she
felt, and that I should try to smile to make her feel
better.” ' o _
Terry’s father, aloof and .unavailable, very much
expected his youngest daughter to find 2 way to be a
high achiever like her parents. Her mother, guilty
about having 2 deformed child who had to undergo
so much pain, treated Terry as the favored child, Dr.
Eric Plakun, a psychiatrist with the Austin Riggs
Center in Stockbridge, Massachusetts, met with

‘Terry over a four-month period while she was await-
ing trial. As a defense expert, he testified that the -

mother became very close to Terry and “let her get

: away with things, feeling that some kind of transgres-
" sions could be overlooked because of what she had
been through. . . . Some of this got transmitted. to .

Theresa in her sense of entitlement that is part of her
narcissism. ‘For whit I have endured, I ought to be
given some reward.And, in fct, as she was growing
up, she became engaged in a certain amount of shop-

lifting that had to do with this sense of, ‘| am entitled ’
to something to make up for what has happened to

m

me, . o .

The BAP team’s presentation and analysis of Terry
Squillacote’s history is detailed in an extraordinary
classified document, dated August 16, 1996, that her

lawyers were able to obrain through discovery. The.
movie, Silence of the Lambs, gave Squillacote’s attor-

ney, Lawrence Robbins, the idea to ask the govern-
ment prosecutor whether the FBI had prepared a

" psychological profile of his client. The prosecutor

infprmcd Robbins that such a2 document existed; al-
though it was classified, the defense attorneys were
allowed to read it. Subsequeritly, a Justice Depart-

‘ment official who reviews classified documents

agreed to consider declassifying this BAP report. She
assured the defense lawyers that their submission
would “be walled off from the other side” during the
review process. Virtually the entire document was
released, with the exception of the name of the psy-
chologist who prepared it.

The BAP report provides a rare window into how

“the government can use its vast powers to entrap a

psychologically vulnerable target. Among the intelli-
gence findings in the BAP team’s 14-page blueprint
for its sting were the following:

LS [Loftiest Shade, the code name the FBI assigned to Squilla-
cote] walks with a limp due to her prosthetic right limb. She
fAaunts her handicap by wearing clothing that highlights her
limb, and she takes offense when someone makes a joke about
handicapped people, She suffers from cramps and depression
and is waking the anti-depressants Zoloft and Diserel, She may

-also be using marijuana and cocaine. The subject’s family has
been beset with depression: her mother was prone to depression;

"her sister committed suicide; and her brother is taking anti- -
depressants. -

When she fecls as though she is losing control and is under*
stress (which is the majority of the time), she becomes hysterical,
sobs, and screams. When she has been under a great deal of
stress, she has reported that she has the sensation of falling offa
cliff.

This person reflects a cluster of personality characteristics
often loosely referred to as “emotional and dramaric.” She needs
constant attention and approval. She reacts to life events in a
dramatic, over-emotional fashion, calling attention to herself at
every opportunity. . . . She is totally self-centered and impul-
sive.

The subject has been in a state of grief and “hurt” since her
handler cut off their relationship. She compared the ending of
. this relationship to the death of her mother. In addition, there
are several instances in which she has referred to het husband as

" “Daddy.”

She will likely grieve for about one year for her “lost”
{former) East German contact. This is an important time period
in which it is possible to take advantage of her emotional vul-

nerability.

The type of UCA {undercover agent] who approaches her
will be very impottant, She will respond to 2 “type of person
who possesses the same qualities of dedication and profession-
alism as her last contact (although probably not necessarily any
physical resemblance) . . . . The new contact will provide some

Volume 28, Number 2, 2000 ‘ _ . 217



™
»

N

ot

'S
()
()
&

)

(O
)

()

)

Y

()
()
)
@)
(O
(0
@
@,
@,
()

O

9

()
)

()
L

()

()
()

.y

)

Danoff

i good person there, she-could be a genius, Without.
| that peson, shé thought, ‘’'m nothing, ’m empty,
i-alone, abandoned.”” _ _ ‘
Dr. Janofsky concurred with Dr. Plakun, conclud-
i ing that Terry’s early history of protracted hospital-
! jzations had left her with an intense fear of abandon-
_ment. In his interviews with Squillacote, the two

" discussed “how difficult that was for her to be alone

in the hospital without her mother or father . . . suf-
fering, multiple times.” As a result of these experi-

- ences, Janofsky concluded that Terry would make

extraordinary efforts “to avoid real abandonment or
imagined abandonment.” As he put it, “the impend-
ing separation or rejection can lead to a profound and

quite a remarkable change in self-image, mood, .

thinking and behavior.” - -
While the FBI designed the undercover operation,
the agents were fully aware of Terry’s fear of aban-
donment as well as the cumulative impact of more
than a decade of personal losses: her mother’s death,
her sister’s suicide, her son’s encephalitis, her hus-
band’s failure to achieve the kind of greatness she’d
envisioned, her father’s recent cancer diagnosis. And
of course, the loss of Ziemer. “The subject has been
in a state of grief and ‘hurt’ since her handler cut off
their relationship.” Now is the best time, the agents
concluded, to exploit that weakness. '

Because LS seems to crave excitement in her life, a personal false
flag approach should be used against the subject. This may be
initiated by placing a letter in her own post office box from the
object of her adulation in South Africa who will tell her he is
sending a personal emissary from the South African Intelligence
Service to visit her. The letter could indicate that LS is to meet
her handler in New York City for the weekend. ‘

The lerter could state that the meet will rake place at the
Waldorf-Astoria Hotel in Manhattan. She should be instructed
to travel a circuirous route to New York City from Washington,
D.C. This should add a sense of excitement and intrigue to the
scenario. :

Terry received the FBI's letter on September 25,
1996. Her psychiatrist, Dr. Apud, described her psy-

‘chiatric condition through September 19 as “still de-

pressed. The pervasive maladaptive behaviors weré

still there.” Dr. Apud’s next session with Terry was -

on September 28. His notes reflect that she seemed

§'happy, had a full range of affect, was verbal, coherent,

Pleasant. She reported that she was sleeping berter
aud asked whether they might decrease the frequency

-of the sessions.” Since Dr. Apud “couldn’t find any
 Particular thing from our conversation that could

explain this sudden change of affect, my first thought
was that she was becoming manic.”

What Terry’s psychiatrist didn’t know was that
she was responding.to the FBI's overture just as the
BAP team had predicted. The fake letter from the
South African Defense Minister begins: “Greetings
“to you from afar. I hope this note finds you well in
body and spirit. I think of you whenever I look at
your letter of last year. It helps me put aside the

. necessary tedium with which I must deal these days

and refocus on truly important matters. Thank you
again for this gift.” _ :
Dr. Plakun, during direct examination, described
the initial paragraph as “catering to [Squillacote’s]
narcissism. A sense that halfway around the world a
man, who really in hereyesisa celebrity, thinks of her
often, goes back and rereads her letter, and that she
exists in his mind.” :

- The flattery comes at a time when Terry “is frantic
about having been abandoned by the father figure,
prosthetic human, the artificial leg of a human being
that she needs psychologically. And suddenly here is
this person halfway around the world who considers
her writing and her contributions brilliant. This ca-
ters to her sense of specialness, to her fanrasies of
being unique, to her grandiose sense of having some-
thing to contribute,” .
~ The concluding paragraph reads: “My representa-
tive can more securely sustain this important dialog.

- In time, I hope we can meet, share some time, and

reflect upon our experiences over a drink. Until then,
good luck and my profound gratitude.”

Dr. Plakun explained to the jury that “there is a
promise of a personal connection some day with this
man who is a celebrity in [Squillacote’s] eyes, cater-
ing to her sense of self-importance and grandiosity
and specialness, 2nd a transferring of his authority to
the undercover agent.”

FBI Special Agent Douglas Gregory, a member of
the BAP team and 23-year veteranyof foreign coun-
terintelligence, was tapped for the role of the South
African emissary. To prepare for the. part, the tall,
dark-haired, bespectacled Gregory wrote a detailed
Script: ' : .

Why don't ycn:l call me “Robert” (wink). ... Is not everyday -
someone like you knocks on ourdoor asking to help, . . . T could
tell within a few minutes of meeting you that you are quite
different. I'm really enjoying this conversation.. . . Don’t sign
your real name to any message. Tonight why don’t you selecta -

special name to use for this purpose. It can be anything you want
it to be. . . Obviously, it would be best to keep our relationship

Volume 28, Number 2,2000 ~ : . 219
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. GW et al. New York: McGraw-Hill, 1977) that “a
. thorough history and exam of the patient are funda-
- mental to psychiatric diagnesis,” he nevertheless did
" not -meet with Terry Squillacote in preparation for

his testimony: “There are some controversial aspects
of the Code of Ethics in the.Ametican Academy of
Psychiatry and the Law; particularly as it relates to
the issues of examining people before rendeiing an
opinion. And I disagree with that one. . . . the issue
of interviewing an individual is not essential to ren-
dering an opinitn.” :

While the defense experts countered the govern- -

ment’s suggestion that Terry had been “predisposed”
(even before the government approached her) to
cominit the offenses, the jury was not persuaded.
“Agent Gregory was very professional. I chink he did
his job. I'm glad we have people like him protecting
the country,” said one juror.

Some 20 years ago, the FISA sponsors had envi-
sioned that their new law would provide a very dif-
ferent kind of protection. Senator Edward Kennedy,
in 1977, described his objective in sponsoring FISA
as a desire to “reach some kind of fair balance that
will protect the security of the United States without

_infringing on our citizens’ human liberties and

»

rights. :

How did FISA—which is so ar odds with the
Fourth Amendment right of Americans “to be secure
in their persons, houses, papers, and effects, against
unreasonable searches and seizures”—come to be?
Ironically, its drafters thought they were doing a.
good thing, curing, not authorizing, the abuse of civil
liberties by domestic law enforcers. ,

By the mid-1970s, the need to do something

_about illegal domestic spying was undeniable. Presi-
. dent Gerald Ford’s Attorney General, Edward Levi,

was confronted with the precarious state of Fourth
Amendment protections during his very first after-
noon on the job. An FBI agent.came to his office,
unannounced. -’ .

According to Levi, the agent “put before me a

piece of paper asking my authorization for the instal- .

lation of a wiretap without courtorder. He waited for

_ myapproval.” The agent was surprised when, instead

of signing the document, Levi showed him the doar.
As a law professor and Dean of the University of
Chicago Law School, the new Attorney General had
taught his students that only judges had the power

“to sign warrants for electronic surveillance. Yet, even’
/in the post-]. Edgar Hoover, post-Watergate eras,

that was not law enforcement’s standard operating
procedure. .

At the same time that Attorney General Levi was
receiving his initial on-the-job training, the Senate
Intelligence Committee, chaired by Senator Frank

“Church of Idaho, was disclosing illegal government

spying on a grand scale, spanning nine Administra-
tions. Richard Nixon's spying operation was merely
the most recent and perhaps most egregious example.
(Presidents had always asserted “inherent power” to

-conduct warrantless surveillance in the name of na-

tional security; and neither the Supreme Court nor
Congress had contradicted or circumscribed this
presidential claim.) While the sheer number of peo-
ple targeted during the Nixon years may have ex-
ceeded those of previous administrations, Congress
concluded that the illegal taps and break-ins occur-
ring under Nixon’s watch “were regrettably by no
means atypical.” |
The Church Committee reported that “Since the
1930s, intelligence agencies have frequently wire-
tapped and bugged American citizens without bene-
fit of judicial warrant. . . . The inherently intrusive
nature of electronic surveillance . . . has enabled the

" Government to generate vast amounts of informa-

tion unrelated to any legitimate government inter-

_est—about the personal and political lives of Ameri-

can citizens.”
Congress was particularly appalled by the revela-
tions of the FBI's counterintelligence program,

"known by the acronym COINTELPRO. It was di-

rected at anyone whom the Bureau, at the whim of
J. Edgar Hoover, had deemed an undesirable or sub-
versive person. In Hoover's secret venderta against
Martin Luther King and the civil rights movement,
for example, FBI agents had performed numerous

- “black bag jobs” (illegal burglaries) and illegal wire-

taps. The FBI's unambiguous goal was to “neutral-
ize” King, one of its perceived enemies of the state,
and destroy his movement. .
~ How was the government to prevent future abuses
in the name of national security while still protecting
bona fide national security interests?
The Supreme Court was grappling with this ques-

" tion. In the Keith case, decided in 1972, the Court

-acknowledged the long-standing Justice Department

_policy of watrantless electronic surveillance. It recog-
-nized the “elementary truth” that “unless Govern-

ment safeguards its own capacity to function and to
preserve the security of its people, society itself could
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Danoff

' informing Américans. that thcu homes and papers
have been searched.”

The Clinton Justice Departmcnt argued that FISA

searches would offer greater protection to individual

i liberties. If Presidents had unfettered inherent au-

‘1 thority to conduct warrantless phymbal searches for
1 foreign mtclhgcncc purposes (if it was something

I thcy were going to do anyway), wouldn’t civil liber-
 ties interests be better served if the Executive volun—
¢ tarily deferred this power to the FISA court? -

. Testifying o' July 14, 1994, Deputy Attorney
! General Jamie Gorelick identified the “need to strike
' 2 balance that sacrifices neither our security nor our
 civil liberties.”

That had also been the mantra when the original -

" FISA was debated. However, it has been impossible

" to achieve this balance because the law’s procedural

. protections have never been implemented. Congress,
according to FISA’s lcglslauve history, intended the
statute to provide “twin safeguards of an indepen-
: dent review by a neutral judgc and the application of
 a ‘probable cause standard.” Expecting that not all
_FISA applications would pass muster, “the law pro-
" vided a review process. If the FISA court judge said
" “No” to the government lawyer, an appeal to one of
the other six judges was not to be permitted. Thar
! would be the province of a three-judge court of re-
" view, also appointed by the Chief Justice.
. This review panel has never met. In 1995, three
" years before his death, Judge Robert Warren, Senior
. U.S. District Judge in Milwaukee, described his ten-
: ure on the FISA Court of Review. It began in 1989
“when “I was sent a designation by the Chief Justice,
: and I asked a couple of people what in the world the
: court did because I had not even heard of it before I
: got that designation. I also had some correspondcncc
' with my brethren on the Court and we've talked to
: each other and said, “‘What are we supposcd to do?
And “When is something going to happen?’ Nothing
i ever has happened. Tt’s an empty tltlc as faras [ am
l concerned at this point.”
There is a simple explanation for the FISA Court

of Review’s lack of a mission. FISA applications are |
universally granted. Between 1979 and 1998, 11,211 -

orders were granted. During those two decades, just
one was denied. This near-pcrfcct score suggests that
the FISA court may merely be a “rubber stamp” for

_ the government. Fran Fragos Townsend, the Direc-
tor of the Justice Department’s Office of Intelligence

' Policy and Rcv1cw (OIPR) which prepares and re-

views all FISA applications, takes exception to this
characterization. She maintains that her office’s awe-
some wining streak before the FISA Court is, instead,
a reflection of the care with which each application is
prepared and the scrutiny it receives from the FISA

judge: “. . . it’s hot right to conclude that the govern-

‘ment’s track record in getting FISA applications ap-

proved means that the FISA court is a rubber stamp-

.. When FISA judges believe that an application is
deficient, they generally permit the government to
withdraw the application to amend it or even do
more investigating, rather than simply rejecting it.”

But only a few years ago, 2 career federal prosecu-
tor, asked by Attorney General Janet Reno to
conduct an internal investigation of the OIPR, un-
covered major problems. Richard Scruggs, an Assis-
tant U.S. Attorney in Miami, was working in Wash-
ington, DC, as a special assistant to the Attorney
General when he began this assignment at the end of
1993. He found “there were so many FISAs being
conducted with so few attorneys that the review pro-
cess to prevent factual and legal errors was virtually
nonexistent.” At the time he initiated his inquiry,
over 7,500 FISA orders had already been granted.

How many of the FISA orders in the last two
decades have been targeted at Americans suspected of
being “agents of a foreign power”? The 1978 statute
did not ask the Justice Department to supply this
information to Congress. It did require, however,
that each April, the Attorney General would send a
report to Congress and the Administrative Office of
the United States Court reporting the total number
of applications for electronic surveillance as well as
how many were either granted, modified, or denied.
The annual half-page letter containing that informa-
tion is publicly available.

The “Congreéssional Oversight” section of the
1994 FISA Amendment imposed the disclosure re-
quirement that physical searches be reported semian-
nually to Congress. In addition to “the total number

. of applications made for orders approving physical

searches under this chapter,” the Attorney General is
to specify “the number of physical searches which

“involved searches of the residences, ofﬁces, or per-
" sonal property. of United States persons.”

- Starting with the Attorney General's 1996 terse,
two-paragraph summary, the number of physical
searches has been subsumed within the total of elec-

tronic surveillance applications. No breakdown of
the two distinct foreign intelligence-gathering meth-
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Special Agenit John R. Schafer, MA - '

© j Am Acad Psychiatry Law 29:445~6, 2001

This commentary responds to an article by Leslie
DanofFtited, “The Foreign Intelligence Surveillance
Act: Law Enforcement’s Secret Weapon,” published

' in the Journal of the American Academy of Psychiasry

and the Law.! According to Danoff, the Federal Bu-
reau of Investigation (FBI): ' ‘
... determined that it was time to launch a “sting.” A select
group of FBI agents, known as the Behavioral Assessment Pro-
gram (BAP) team met on June 20, 1996, with 2 Ph.ID. psychol-
ogist-consultant to discuss how best to exploit Terry's [Squilla-
cote] severe emotional distress. - '

The FBI’s undercover operation yielded sufficient
evidence to arrest Squillacote, her husband Kurt
Stand, and friend James Clark for espionage. Clark
pleaded guilty and received a 12-year prison sen-
tence. In October 1998, a Virginia jury convicted
Squillacote and Stand for violation of 18 U.S.C.
§ 794(a) and (c), “conspiracy to transmit informa-
tion relating to the national defense”; 18 U.S.C.
§ 794(a), “attempted transmission of national de-

fense information”; and 18 U.S.C. § 793(b), “ob-

taining national defenseinformation.” Squillacote

" alone was also convicted under 18 U.S.C. § 1001,

“making false statements.” In January 1998, a federal
judge sentenced Stand to 17 years, 6 months in
_prison and Squillacote to 21 years, 10 months.
Squillacote and Stand appealed their convictions
to the Fourth Circuit Court of Appeals. They argued: .

. Special Agent (SA) Schafer js assigned to the resident office of the
Féderal Bureau of Investigation, Lancaster, CA, and has cxtensive ex-
perience in espionage and other criminal violations. SA Schafer was not
involved in the Squillacote investigation. The views expressed herein
are those of SA Schafer and not the opinion of the FBY ot of the
Behavioral Analysis Program. Address correspondence to: SA John R.
Schafer, Federal Bureau of Investigation, PO Box 4786, Lancaster, CA
93539, E-mail: aksjack@earthlink.nec -

COMMENTAR.Y

“The Ethical Use of Psychology in
“Criminal Investigations =

. .the FBI, through its BAP report profiling Squillacote, mas-
terfully catalogued Squillacote’s every emotional and psycholog-
ical vulnerability. The FBI then used this information to devise an
undercover operation exploiting these weaknesses to ensure that
Squillacote would fall for the undercover agent’s pitch.?

Squillacote’s and Stand’s attorneys further argued
that the undercover agent “induced Squillacote into
going along with his scheme by making subtle psy-
chological appeals to which he knew Squillacote
could be uniquely vulnerable.”

The appeals court upheld the convictions of Squil-

lacote and Stand and ruled in part that:

(e government’s evidence established that Squillacote’s involve-
ment with the HVA [East Germany's Intelligence Service] went
back almost twenty years. Through her East German contaces,
Squillacote learned how o determine if she was being followed
and how to cvade those who might be following her, how to
receive and decipher sophisticated coded messages, how to use
the miniature document camera, how best to remove any “clas-
sified” markings on documents. After the fall of East Germany,
when Squillacote finally had a job that gave her access to sensi-

" tive information, Squillacote berself sought ous opportunities to use
these skills, She contacted David Truong, 2 convicted spy, in the
hopes of establishing a new “connection,” and she sent her fan
letter to Kastils, the South African official, hoping that he would
“read between the lines.” That Squillacote actively sought employ-
ment as a spy is powerful evidence that she was disposed to commis-

. ting espionage well before the government first contacted ber (em-
phasis is the author’s). -

' Squillacote and Stand appealed to the U.S. Su-
preme Court for relief. However, the Court declined

- to hear the case.

Jeffery Janofsky, a psychiatrist with The John Hop-

" kins University School of Medicine, Baltimore, MD,

testifying as an expert defense witness at Squillacote’s
and Strand’s criminal trial, charged the FBI's psycholo-
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ANALYS!S AND COMMENTARY

.-'f:fLeine Danoff _. R

) Am Acad Psychiatry Law 29:447-8, 200}

" Despite the prcitmising title of his article, Special
'Agent (SA) John Schafer neglects to describe, ex--

plore, or otherwise illustrate “The Ethical Use of Psy-
chology in Criminal Investigations.” I would not dis-

"agree that such an argument can be made. But he
does not make it. Instead, he criticizes what appears’

to him to be a sympathetic portrait of two traitors.’
My article did not take a position on the general
subject of the ethical uses of psychology in criminal
investigations. I.did, however, suggest that the in-
volvement of a psychologist in planning the under-
cover operation against Theresa Squillacote raises
compelling questions of ethics:
Should a professional trained to heal instead use his or her
expertise to devise an tindercover blucprint thatis likely to result
in harm?. . . On the other hand, since the psychologist who
advised the FBI did not have a therapeutic relationship with
Squillacoze, is he governed by conventional ethical constraints?
It is hardly unprecedented for professionals with psychological
training to assist law enforcement officers in ferreting out sus-
pected wrongdoers.'

The declassified plan of the Behavioral Assessment
Program (BAP), which my article presents in detail,
indeed strongly supports the conclusion that an eth-
ical line was crossed in the preparation and execution
of one specific operation against one specific
individual. o
Squillacote had bad a secret security clearance
since April 1992. Yer; as late as August 1996, after
intense and ongoing surveillance, the Federal Bureau
of Investigation (FBI) had gathered no evidence that
Squillacote or her husband Kurt Stand had passed

classified information. Although three searches of-
their house and telephone taps at her horne and office -

for approximately a year and a half had failed to yield

2 “smoking gun,” the government siirveillance had

Lestic Danoff is a documentary film-maker and writer in Potomac,

" MD. She was formerly on the staffs of Bill Moyers’ Journal and CBS

News. Ms. DanofFs husband, Lawrence Robbins, was Theresa Squil-
lacote’s lead counsel. Address corrgs;nndcncc 10: Leslie Danoff, 10001
Logan Drive, Potomac, MD 20854. U -
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‘Reply to Schafer: Defending the Facts

resulted in amassing a huge amount of very private,
very personal information on a deeply psychologi-
cally disturbed woman—much more than her psy-
chiatrist possessed. Would it have been prudent for

_ the BAP team to consider the ethical implications of

using the details of her severe mental illness to de- -
velop their extremely potent plan? Having expressly
noted that “it is possible that once she has been at-
rested she will make a suicide attempt” (Ref. 1, p
218), did they ponder the potential consequences of
what they were about to do to a United States citizen?
Defense lawyer Richard Sauber asked the FBI's SA in
the case, Douglas Gregory, whether anyome at the
BAP team meeting had ever said:

“We have been at this for a long time, we haven’t found any-,
thing, let’s just get her fired from her job at the Penagon.” i

Gregory responded, “That's not the role of che BAP”
Team. . . . No, nobody said that.”

Sauber: “Did anyone ar the BAP raise concerns albout pro-
ceeding with such a sting operation if it migh resulcin a death
of a rarger?”

Gregory: “No.”

Sauber: “Okay. Did anyone say, you'know, gee, i this sting
might result in death, maybe we should think of a different way
to do it?” )

Gregory: “No.” .

Sauber: “. . Are there any FBI rules or regulations about
when death might result in an investigation, of steps you are
supposed to take?”

Gregory: “No” (Ref. 1, p 220}

Would SA Schafer agree that the members of a
BAP team ought to assess the potential consequences "
of their actions? Have such questions ever been raised
by any member of his BAP team? Would he consider

. such questions to be irrelevant? Does grappling with
" the issue of suicide resulting from a law enfoccement

“sting require that one formally adopt the American
_Psychological Association (APA) code of ethics?
- Schafer suggests that “psychologists who do not be-

long to the APA or another professional association
of psychologists are not required to adhere to the
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Reply to I'_Schafefﬁ Exploitation of

Criminal Suspects by Mental Health

Jeffrey S. Janofsky, MD

) Am Acad Psychiatry Law 29:449-51, 2001

Suspected of being a spy, Theresa Squillacote was
placed under intense electronic and physical surveil-
lance by the Federal Bureau of Investigation (FBI), as -
authorized by the Federal Intelligence Surveillance
Act (FISA).! The psychologist on the FBI's Behav-
joral Assessment Program (BAP) team used data de-
rived from the surveillance, including phone conver-
sations with her psychiatrist, to assess accurately Ms.
Squillacote’s specific psychological vulnerabilities.
The BAP team then designed an individualized sting
operation to take advantage of her weaknesses. Inmy -
opinion, the psychologist’s behavior violated princi-
ples of professional ethics. -

In October 1997, Theresa Squillacote and her
husband Kurt Stand were arrested for conspiracy to
commit espionage. Their arrest was the culmination
of an extensive FBI investigation spanning several
years. The investigation began after the fall of East
Germany, when the United States made a cash pay-
ment to an undisclosed source in.exchange for

records that ostensibly came from the former East .

German intelligence service and contained the names
of the defendants. The government then obtained
the first of 20 separaté authorizations pursuant to the

" FISA to conduct-clandestine eavesdropping on con-

versations in the home and hote] rooms of Ms. Squil-
lacote and her husband, as well as on their telephone
_conversations, Two separaté court-approved covert
physical searches of Ms. Squillacote’s home were’

conducted as well. After more than 550 days'of -

D+ Janofsky is Associate Professor of Psychiatry and Behavioral Sti-
ences and Director of the Psychiatry and Law Program, Department of
Psychiatry, The Johns Hopkins University School of Medicine, Balci-
more, MD. Address correspondence to: Jeffrey S. Janofsky, MD,
Meyer 101, 600 N. Wolfe Strees, Baltimore, MD 21287. E-mail: .
jianofsky@home.com . _

~Professionals Is Unethical

around-the-clock ‘eavesdropping and surveillance,
the FBI uncovered no evidence that the defendants

had ever passed classified information.

The government then referred the ‘case to the
BAP, which created a report based primarily on in-
formation collected from the FBI's surveillance op-
eration. The BAP team consisted of FBI agents and
mental health professionals. The identities and cre-
dentials of the mental health professionals were never
disclosed. The BAP team report led to an undercover:
sting operation in which an FBI agent played the role

_of a spy from South Africa. Ms. Squillacote was sub-

sequently charged with and convicted of conspiracy
to commit espionage. i

The defense raised the issue of entrapment, among,
other defenses. I testified as a defense expert. I inter-
viewed Theresa Squillacote and Kurt Stand, re-
viewed Theresa Squillacote’s medical and psychiatric
treacment records, spoke directly with her treating
psychiatrist, and listened to hours of tapes the gov-
ernment had obtained through wiretaps of the defen-
dants’ home and telephone calls. Some taped calls
were between Squillacote and her psychiatrist, with
Ms. Squillacote in an obviously distressed mental
state. I also reviewed a copy of the BAP report and the
Proposal for Group II UC [Undercover] Operation.

~ The government had redacted several portions of the

reports, including the identities and professional ti-
tles of the mental health professionals involved. Only

at trial did the defense team learn that one of the
- mental health professionals was a psychologist. The
. psychologist did not-appear at urial, despite defense
- requests that he or she be made available for

cross-examination. ‘
I concluded ‘that the BAP team had accurately as-

'Volume 29, Number 4, 200! : T 449
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" cult. Some states have overcome this hurdle by hav-:

ing violations of their medical or psychology practice
acts include violation of professional guidelines. But
again, without disclosure of the identity of the BAP

__psychologist, it is impossible to know whether any
- state’s practice act was violated.

_ The methodology uséd by the BAP team is not
common in eithér clinical or forensic- psychiatric

practice. The BAP team used data obtained in part -
" through wiretapping therapeutic phone coriversa-

tions bectween M. Squillacote and her psychiatrist, as
well as thousands of hours of conversations between
Ms. Squillacote and others, recorded in her home
and elsewhere. The BAP team then designed an in-

- dividualized exploitation plan that was executed by

an undercover agent. They used material and tech=
niques derived from standard clinical practice, not to
provide treatment, but to exploit overtly Ms. Squil-
facote’s psychological vulnerabilities. At the same
time, the BAP team indirectly interfered with Ms.
Squillacote’s ongoing psychiatric treatment by delib-
erately working against the treatment plan designed
by her treating psychiatrist. _

Obviously, mental health professionals on the
BAP team did fot have a direct physician-patient
relationship with Ms. Squillacote and did not di-
rectly owe her the beneficence and nonmaleficence
that are usual in ethical clinical treatment. However,
Stone® and Diamond® have argued against such mis-
use of clinical techniques in forensic practice. In my
opinion, the BAP team’s use of clinical information
and techniques to exploit Ms. Squillacote’s psycho-
logical vulnerabilities represent such an irresponsi-
ble, unethical practice. : _

The BAP team did not follow forensic psychiatric
principles of ethics either. Appelbaum” has written
that advancing the interests of justice through cruth-
telling and respect for persons are the two core prin-
ciples on which rest forensic psychiatry’s rules of eth-

ics. He concludes that such principles exclude the .

“use of deception in the quest for truth.”® Halpern®
points out that there are limits to the forensic psychi-
atrist’s ethical duty to advance the interests of justice

and warris psychiatrists to be alert to being drawn -

. into unethical conduct “ini the service of an elusive
and not infrequently unjust justice.” Weinstock” and

Diamond? argue that although truth-telling and re- -
spect for persons are important principles of ethiics in -

forensic psychiatry, they ate not sufficient and must

be balanced with traditional values of medical prac-
tice. Weinstock” contends that some situations re-
quire forensic psychiatrists to petform roles that are
so foreign to values of traditional medical practice
that the only ethical solution is for the forensic psy-

chiatrist to furn down the case Diamond* argues

that the society makes “ceaseless demands for appli-
cations of psychiatry and psychology to the law that
are frequently inappropriate, impossible and highly
undesirable” and that it is up to psychiatry as a pro-
fession to resist. _

The BAP team’s overt use of lying and deception
to target a specific person who had not yet commit-
ted a crime, for the purpose of maximizing the prob-
ability that she would commit a crime, does not fur-
ther the ethical goals of truth-telling and respect for
persons. Such tactics were therefore ethically prohib-
ited by Appelbaum’s® model of serving the interests
of justice and Halpern’s,® Weinstock’s,” and Dia-
mond’s? more mixed models. Finally, by evaluating
M:s. Squillacote before she was represented by legal
counsel, the BAP team evaluaror directly violated the
American Academy of Psychiatry and the Law’s Eth-
ics Guideline I11, which prohibits forensic evaluation
of individuals charged with criminal acts before they
are allowed access to or ate apprised of availability of
legal counsel.®

The principles of ethics behind the methodology
used by BAP mental health professionals should be
debated and discussed. Such a debare cannot move
forward unless the U.S. Government allows psychi-
atrists, psychologists, and other mental health profes-
sionals who participate in the BAP to be named, to
discuss their roles, and to be evaluated by peers.
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Réply to Schafer: Et_h‘ics, and Stat.é."

Philip J. Candilis, MD

§ Am Acad Psychiatry Law 29:452-6, 2001

For the past 30 years these pages have seen forensic
practitioners struggle with the subtleties of forensic
ethics, with the balance of clinical and social respon-
sibilities, and with the demands of dual agency. How
best does the forensic professional practice in the
dual role of clinician and agent of social control?
Stated more broadly, how ought one use clinical ex-
pertise- as an agent of society? We have read of the
need to avoid seducing an evaluee into a therapeutic
relationship, of the elusive nature of perfect objective
ity, of the primacy of truth-telling, of the importance
of an individual’s historical narrative, of the necessity
of preserving civil and criminal rights, and of the
nearby influence of clinical ethics.'™®
Itis heartening to find a case with national security
implications that draws on these discussions and calls
on a distinguished officer of the Academy to testify
on the ethics of forensic practice. It is likewise dis-
heartening to find a polemic in this issue that ignores
the subtleties of thought so carefully explicated over
the years.” Which thread in the decades-old discus-
sion should we follow in a case that involves forensic
practice in pursuit of a suspected spy? :
Students in introductory philosophy are often
asked to engage in a thought experiment that tests
their conceptualization of social roles. They are asked
to consider a society that permits a citizen firing
squad to punish criminals. They imagine citizens
 from various walks of life doing the punitive wortk of
the state. Then they are asked to imagine a physi-

Dr. Candilis is Assistarit Professor of Psychiatry at the University of
Massachuserts Medical School, and holds a five-year research cthics
awardl frotn the National Institutes of Healch (NIH, KO01MHO01851).
He is 2 member of the American Academy of Psychiatry and the Law’s
(AAPL) Ethics Commirtee and chairs the effort to revise the AAPL
ethics guidclines. The views expressed in this article do not necessarily
reflect those of the NTH. Address correspondénce to: PhilipJ. Candilis,
MD, Department of Psychiatry, University of Massachusetes Medical
School, Worcester, MA 01655. E-mail: philip.candilis®umassmed edu

Extremism in Defense of Liberty

cian’s voiuntécriﬁg to joiﬁ the execution. The physi-
cian is within her rights; she is not prohibited from
participating. All other things being equal, does this

_have an effect on the fabric of social roles? Does it

affect the community’s view of the individual? Of the
profession? :

The mainstream response is that the physician’s
participation indeed does violence to social roles and
community expectations. The American Medical As-
sociation and World Psychiatric Organization, for
example, usc this reasoning to oppose physicians’
participating in executions. The U.S. Supreme
Court followed this logic in denying the right to
physician-assisted suicide. This is because there ate
significant social expectations built on the provision
of licensure, status, and clientele to a profession
founded on trust, beneficence, and care. They are -
expectations builton a “triple-contract” model, a so-
cial contract with reciprocal obligations of practitio-
ners, clients, and community.® Stepping out of role
-may consequently undermine professional integrity
and identity. With deception and subversion in the:
mix, as when a psychologist uses expertise endorsed
for one ptirpose by the social contract to serve an-
"other purpose (¢.g., espionage), social roles are simi-

larly challenged. i
‘What happens when a clinical professional steps
out of a classic social role? This is not a new question.
“We have asked it in the military tontext when clini-
‘cians must hi;al soldiers to return them to batde. We
Lave asked it in the correctional context when clini-
cians must return inmates to the environment caus-
ing or exacerbating their ilinesses. We are now asked
to consider itin the context of profecting the nation’s
 secrets. Is it ethical far a psychologistina forensic role
“to use clinical science and a “target’s” secretly re-

452 The Journal of the American Academy of Psychiatry and the Law



)
)

oy

)
)
)
O
()

»
O

»

Reply to Schafer: Ethics and State, Extremism in Defense of Liberty

of the most influential doctrines in Western thought

“on juslf. this anti-utilitarian apptoach.m John Rawls,

one of this century’s most important writets on jus- -
tice observes, “Each person possesses an inviolability
founded on justice that even the welfare of society as

awhole cannot override.” (Ref. 11, p 3). Similarly, in

the espionage case we are examining, a greatest-good-
for-the-greatest-number approach sacrifices the very

"moral ideals it values when it trades off individual

rights for protection of state secrets.

So, if professional ethics hold some sway, and
moral rules stand even when the stakes are high, how
are we to balance the rights of society and. the indi-
vidual? After all, as Leslie Danoff points out, ® we use
profiless in criminal investigations and forensic pro-
fessionals throughout the judicial system. What ele-
ments of the Squillacote case best clarify our
reasoning? :

Mainstream ethics, like che professional ethics of
forensic psychologists, concerns itself mightily with
matters of social justice, adopting a balancing ap-
proach berween society and individual when the two
conflict. The most common approaches acknowl-
edge control and power differences and adjust formal
protections to compensate for-imbalance. Forensic
ethics reflect this paradigm by including warnings on
limitations of confidentiality, instructions on the
need for counsel, and censorship of an evaluee’s ir-
relevant personal information. The power differen-
tial is acknowledged with individual protections.

Consequently, in cases in which there s less scru-
tiny, such as espionage investigations, the burden
falls more heavily on the state to show care in exer-
cising its power. Because the individual is more vul-
nerable in this setting, the moral requirement is for
greater protection. Certainly, forensic practitioners
may turn their expertise to state use if the parameters
are defined by open discussion. But if the interven-
tion is shrouded in secrecy, the onus is on the state

(and the practitioner) to ensure protection of the
individual. This is true for other morally compelling
reasons as well..

-The need for individual protection increases be-
cause the penalties are dire: Criminal. sanctions for
espionage can be severe indeed. The higher the risks
of harm, the greater the protection required. This is
not a new idea in the law. Furthermore, the trigger
for investigation (e.g., the suspicion threshold of the
Foreign Intelligence Surveillance Act [FISA]) is more
primitive in its protections of the accused. Add to

this a crime that has yet to be committed, and the
burden -on the state grows even further. I, like

- Danoff, was impressed that FBI documents admitted

a lack of certainty on' the extent—and even exis-
tence— of espionage.’ '
- Against the backdrop of American jurisprudence,

" the level of individual protection is an important
-“moral point. Our legal system is one of imperfect

procedural justice (Ref. 11, p-85). That is, it recog-
nizes that perfect justice may not be attainable in all
circumstances. Therefore, complex trial. procedures
and rules of eviderice (namely, due process) are con-
stiucted to approximate a just resule. Due process is
the currency of the legal system—the moral process.
In cases'in which there is less due process (as in espi-
onage investigations, FISA) the burden is on those
who would restrict it. ‘

The equivalence of legal procedure and moral
process underscores the importance of narrative in
understanding the echics of this case. Schafer con-
tends that Theresa Squillacote’s family and history
do not contribute to the moral discussion. We
might be generous and allow Danoff, a producer of
documentaries, some léeway in establishing a story
line. But as moral observers, we especially want to
know how the protagonists arrived at their moral
crossroads. Are there elements of coercion, illness,
and personal vulnerability that weaken justifica-
tion for the combined intervention of psychology
and state power? Are there historical circumstances
that mitigate the seriousness of the betrayal? Does
the narrative even indicate a betrayal without the
psychologist’s intervendon? Much information is
necessary before deciding the moral nature of the
act and whether it justifies the psychologist’s use of
her talents outside the usual clinical and forensic
agreements. _ :

The entire field of narrative ethics concerns itself

“with the process individuals use to ¥each cheir moral

conclusions. Here, as in law, narrative is 2 procedure
that constitutes moral process.'# Forensic practitio-
ners tse just this narrative approach when exploring
the thoughts, feelings, and behaviors that lead some--
one to comumit a crime. Moreover, forensics has re~ -
cently incorporated narrative ethics into its theory on
ethics.*? It could not be more relevant to an under-
standing of this case. .
It appears that professional ethics, the social con-
tract, and the common balance between individual

454 , The Journal of the American Academy of Psychiatry and the Law
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Reply to Schafer° Domg Harn\

¢, Thomas Grisso, PhD .

J Am Acad strchiatry Law 29:457-60, 2001

g At : L
I have been asked to'comment on the following cir-
- cumstances. In a recent issue of this journal, Leslie

Danoff,a journahst, expressed dismay thatd psychol—
ogist devised an “undercover blueprint” to assist the

" FBIin catching an alleged spy, Theresa Squillacote.'

The plan that the psychologist devised played on Ms.

" Squillacote’s emotional vulnerability, as a conse-

quence of her apparent mental disorder, to lure her
into a situation that would result in her caprure. Ms.
Danoff asked how a psychologist, “a professional
trained to heal,” could possibly engage in a plan that

was “highly likely to result in harm” o Ms. Squﬂla—
cote (Ref. 1, p 218).

Ms. Danoff did not claim that the psychologlst s
behavior was unethical. She simply posed.questions
similar to the one just quoted, and then cited Dr.
Jeffrey Janofsky, a forensic psychiatrist who, during
expert testimony, had accused the psycholog1st of
unethical behavior. Ms. Danoff's quotations of Dr.
Janofsky's testxmony d1d not offer Dr. Janofsky’s
logic for his assertion. They simply indicated that he
called the psychologist’s behavior unethical and said
he did not think mental health professionals should
be doing such things.

Special Agent (SA) John Schafer, a psychologlst :

with the Federal Bureau of Investigation (FBI), offers
a contrary view.” His sole argument rests on the as-
sertion that the American Psychological Association
(APA) ethics code does not apply outside the client-
practitioner relationship and that there was no such

 relationship between the psychologist and Ms. Squil-
- lacote. Absent the applicability of that code of cthlcs,_
he argues, what is ethical becomes a matter of one’s

pcrsonal choice, cspecmlly regarding the value. of

Dr Gnsso is Professor of Psychiatry (Clinical Psychology), Umverslty

of Massachusetts Medical School, Worcester, MA. Address correspon-

dence to: Thomas Grisso, PhD, Department of Psychiarry, Umvcrsnr
of Massachusetrs Medical School, Worccster, MA 01655, E-mail:
thomas.grisso@ urnassmcd edu

catchmg spies as an end that justifies dccq\

" interest of the nation’s welfare.

- It should be noted that according to Ms Da.notr -
Dr. Janofsky also asserted that the code of ethics for
psychologists was of little assistance in this case, be--
cause “the APA [American Psychological Associa-
tion] ethics guidelines contain lictle of relevance for
practicing outside the doctor-patient relationship”
(Ref. 1, p 218).

Ms. Danoff did not absolutely assert that the FBI
psychologisr’s behavior was unethical; but she was
disturbed by it because of her belief that psycholo-
gists are “trained to heal.” Are they?

Moreover, the psychologist’s bchavmr, as de-
scribed, was obviously deceptive and predictably
damaging to Ms. Squillacote, both legally and psy-

. chologically. Can we ever condone a psychologist’s

behavior that predictably will be harmful to a person
with a mental disorder?

Finally, both Janofsky and Schafer appear to agree
that this situation, because it did not involve a client- .
practitioner (doctor-parient) relationship, could not

" be examined from the standpoint of the APA’s code

of ethics for psychologists. Can it not?
All the parties speaking about these issues manifest
fundamental misunderstandings about psychology

'as a profession and about the ethics obligations of

psychologists.

Psychology is Not a Mental
Health Profession

First, psychology is not a mental hcalth profession,
and a large percentage of psychologists are not
“trained to heal.” Psychology as an organized field

- began in the 18th or 19th century, depending on
. whose history one is teading, It was a branch of phi-
- losophy that sought to understand human behavior -

and to use that understanding to improve the human
condition. It has achieved the status of a science as a

'Volume 29, Number 4, 2001 . 457
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" nostician, therapist, supervisor, consultant, adminis--

trator, social interventionist, and expert witness.”

Echics concerns covered in the APA code of ethics

refer not only to therapeutic relationships, but also to

. ethics obligations of psychologists in relation to rescarch
*. participants (animal and human), othér psychologists,
* communities, corporatioss, and governments.

Therefore, <hat the psychologist who-assisted the
FBI investigation was not involved in a doctor-pa-
tient relationship in no way sets aside the application
of the APA code of ethics for purposes of considering
the propriety of the psychologist’s behavior. It covers
all applications of psychology in every aspect of soci-
ety, which goes far beyond the world of health care.

. Psychologists’ Obligations Are to

Individuals and Society

If Schafer had not rejected the relevance of APA’s
code of ethics for the case at hand, he would have
been able to analyze the case within the framework of
the code. The analysis might have gone something
like this. '

The APA code of ethics recognizes, from its pre-
amble through to the end of its specific ethics stan-
dards, that decisions about one’s behavior as a pro-
fessional often require the ‘weighing of competing
positive values. Moreover, in the abstract, the APA
code of ethics places no heavier value on our obliga-
tions to individuals than our obligations to society in
general. Almost every time that the welfare of indi-
viduals is mentioned in the preamble, it is coupled
with attention to the welfate of society. In the more
detailed ethics standards portion of the code, most

references to patients are followed by a reference to
organizations as well (e.g.» Standard 5.01, “Psychol-

ogists discuss with persons and organizations - . . the -

relevant limitations on confidentiality”).

When one is in a doctor-patient relationship, of

course, any analysis of competing positive values in-
volving the individual and society must begin with a
presumption that onc’s obligation to the patient is
paramount. Any action that would potentially harm

the patient must involve a very compelling interest in

the protection or welfare of others in society to over-
ride one’s obligation to the patient. . :
When the case does.not involve a doctor-patient
relationship, then the analysis of competing positive
values seeks what'is considered to be the more com-
pelling value under the circumstances, Dr. Janofsky
apparently understood this when he said that no psy-

chologist or psychiatrist has any business petforming
this kind of evaluation, even if it serves the interests
of the state. In his view, the harm to the individual as
a consequence of the psychologist’s behavior ex-
ceeded the value to public welfare. In Schafer’s view,
the value to society in supportinga deception against

" the suspected spy, Ms. Squillacote, was so important

that it justified the psychologist’s role in an action
that was likely to cause her pain and suffering.

In my view, both Janofsky and Schafer were wrong
in presuming that the APA code of ethics was icrele-
vant to this analysis, but neither is necessarily wrong
in his conclusions. What is absent is the reasoning
that is critical to weighing the force of their judg-.
ments. I either of them had not rejected the appli-
cability of the APA code of ethics, they would have
found ample material for framing the debate, as the
following phrases from the code’s General Principles
plainly show: :

1. Principle B: Integrity (e.g., psychologists
«_ .. are honest, fair, and respectful of others. . .”)

. 2. Principle C: Professional and Scientific Re-
sponsibility (e.g., avoid conduct that may “reduce
the public’s trust in psychology and psychologists”)

3. Principle D: Respect for People’s Rights and

Dignity (e.g., respect the “fundamental rights, dig- .
nity, and worth of all people™) ' :
4. Principle E: Concern for Others’ Welfare (c.g:
when conflicts in principles of ethics arise, “attempt
1o resolve [them) .. .in a responsible fashion that
avoids or minimizes harm”)
5. Principle F: Social Responsibility (e.g., “Psy-
chologists are aware of their professional. ... re-
 sponsibilities to the community and society”)

Moving on to specific Ethics Standards, they

. could have framed their debate in reference to such

Standards as:
1.09, “Respect for Others”
'1.14, “Avoiding Harm”
1.16, “Misuse of Psychologists’ Influence”
~ 2.02, “Competence and Appropriate Use of As-
" . sessments and Interventions” :
‘Merely using the Principles and Ethical Standards
in the APA code of ethics would not, of course, have

* produced a clear winner in this debate. That is Scha-

-fer’s point. How a professional weighs the competing
 positive values in casesstch as this depends in part on
. the professional’s own values. One professional
places more weight on the sanctity of the individual
and the damage to the public’s perception of “mental

Volume 29, Number 4, 2001 ’ ‘ ‘ _ o 459
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