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I.

INTRODUCTION
Pursuant to D.C. App. R. 4(c)(1)(A), Plaintiffs-Appellants Cols. (Ret.) L. Morgan Banks,

Debra Dunivin, and Larry C. James respectfully move this Court for an order setting an expedited
schedule for their appeal from decisions by the Honorable Hiram E. Puig-Lugo that resulted in the
premature dismissal under the D.C. Anti-SLAPP Act of their well-founded defamation suit. The
record has been certified and transmitted to the D.C. Court of Appeals. Neither the Appellees nor
the Intervenor consent to expedited treatment of the appeal.
An expedited appeal is warranted because the issues raised may affect the outcome of antiSLAPP cases in D.C. Superior Court as well as at least five other appeals now before this Court. 1
Expedited treatment is also warranted because the damage to Plaintiffs’ reputations and livelihoods
caused by the defamatory statements at issue—statements that led to international headlines
asserting that they “shielded,” “bolstered,” and “endors[ed]” torture—will continue until the
voluminous evidence demonstrating the falsity of the defamations is presented to a jury.
Falsehoods based on those defamations have been republished as recently as March 15, 2020. 2
This appeal raises three issues that have broad application to pending suits:
1.

Plaintiffs contend that the District of Columbia’s Anti-Strategic Lawsuits Against

Public Participation Act (Anti-SLAPP Act or Act), D.C. Code §§ 16-5501 to 5505 (2012 Repl.),

1

Peter Gordon, et al., v. Forest Hills Neighborhood Alliance, et al., No. 17-CV-1202; German
Khan, et al., v. Orbis Business Intelligence Limited, et al., No. 18-CV-0919; Saudi American
Public Relations Affairs Committee, et al., v. Institute for Gulf Affairs, et al., No. 18-CV-1296;
American Studies Association, et al., v. Simon Bronner, et al., No. 19-CV-1222; Close It Title
Services, Inc., et al., v. Nadel, et al., Consolidated Case No. 19-CV-0646. See also The Washington
Travel Clinic, PLLC v. Kandrac, Nos. 14-CV-1016, 14-CV-0060; Park v. Brahmbhatt No. 18CV-0872.
2
Athey S. (2020) Psychology, Torture, Networks: Or, Structure as the Subject of Human Rights,
in Moore A., Pinto S. (eds) Writing Beyond the State. Palgrave Studies in Literature, Culture and
Human Rights. Palgrave Macmillan, Cham. pp. 278-9.

is void because it establishes procedures that modify the Federal Rules and have not been approved
by the D.C. Court of Appeals, as required by D.C. Code § 11-946. Most courts that have considered
whether an anti-SLAPP statute is procedural or substantive, including the D.C. Circuit, have found
it to be procedural. See Section IV-A below.
2.

Plaintiffs also contend that, in its present form and application, the Act violates the

First Amendment right of meaningful access to the courts for all prospective plaintiffs because, as
in Plaintiffs’ case, it blocks suits brought by individuals in good faith to redress real harms. Rather
than fulfilling its goal of protecting citizens against sham suits designed to punish their right to
advocate on issues of public interest, it is being wielded primarily by large organizations to silence
individuals with legitimate claims. See Section IV-B.
3.

There is wide variation among Superior Court judges’ application of the Act’s

“likelihood of success” standard. This Court has held that the standard mirrors the summaryjudgment standard (Competitive Enter. Inst. v. Mann, 150 A.3d 1213, 1240 n.32 (D.C. 2016)), and
that a court applying the standard should not usurp the jury’s role of weighing the evidence and
determining credibility. Id. at 1235. Nevertheless, since Mann the 11 D.C. Superior Court judges
who have applied the Act have relied on differing interpretations, or no interpretation, of the Act’s
standard. In Plaintiffs’ case, the judge repeatedly weighed evidence, assessed its credibility, and
drew inferences against Plaintiffs. See Section IV-C.
II.

BACKGROUND
A. Plaintiffs’ efforts to end abusive military interrogations
Plaintiffs are three retired military psychologists seeking redress for the damage done to

their reputations and livelihoods by two large, wealthy organizations: the law firm of Sidley Austin
LLP and its partner David Hoffman (together, Sidley) and the American Psychological Association

2

(APA) (together, Defendants). Plaintiffs are represented by counsel working primarily on a pro
bono basis and are self-funding the now-extensive expenses incurred during this litigation.
During their military service, Plaintiffs worked within the Department of Defense (DoD)
to carry out their commanders’ orders to take actions, implement policies, and conduct training to
prevent abusive interrogations of the kind that occurred after 9/11. With those orders, Plaintiffs
were dispatched to Iraq, Guantanamo, and Afghanistan. However, a group of self-described
dissident members of the APA disagreed with the military psychologists’ decision to work within
the DoD to end abusive interrogations. They believed instead that psychologists should not be
involved at all in overseeing the interrogation process. They broadcast their attacks in the media
for years, culminating in a book by a New York Times reporter, James Risen, that amplified their
accusations.
Faced with these ongoing attacks, APA hired Mr. Hoffman as an independent, objective
investigator to get to the bottom of the facts. But, far from conducting an objective investigation,
Mr. Hoffman adopted the dissidents’ perspective. (In fact, he explicitly supported, without
evidence, their belief that psychologists could not oversee interrogations to prevent abuses while
also aiding in the interrogations’ effectiveness. (Hoffman Report, p. 27)) That perspective became
the distorting lens through which he conducted the investigation, as the testimonial and
documentary evidence demonstrates.
Mr. Hoffman then omitted and mischaracterized evidence to write a report that accused
Plaintiffs, among others, of colluding to block APA from preventing psychologists’ participation
in abusive interrogations that constituted torture. The Report led to a flood of front-page media
coverage that began when an advance copy was leaked to James Risen.

3

Since the Report was first published in July 2015, voluminous testimonial and documentary
evidence has emerged to demonstrate that its factual assertions about Plaintiffs were false, that
facts and documents in Defendants’ possession during the investigation show they knew the
assertions were false or acted in reckless disregard of whether they were false, and that they
purposefully avoided the truth. Indeed, members of the APA Board have admitted that there is “no
evidence” of collusion, that the Report contains “many inaccuracies,” and that there was “clear
evidence” that Mr. Hoffman may have “distorted” matters in the Report. 3
Nevertheless, Defendants have repeatedly refused to correct or retract their false
statements. The Report remains displayed on the APA’s website, as well as that of The New York
Times, and the falsehoods continue to be accepted as true in the media. Plaintiffs, in contrast, have
no effective access to the media. Their only means of redress is in the courts, through this lawsuit:
The right of a man to the protection of his own reputation from unjustified invasion and
wrongful hurt reflects no more than our basic concept of the essential dignity and worth
of every human being – a concept at the root of any decent system of ordered liberty. .
. . [I]mperfect though it is, an action for damages is the only hope for vindication or
redress the law gives to a man whose reputation has been falsely dishonored.
Rosenblatt v. Baer, 383 U.S. 75, 92-93 (1966) (Stewart, J., concurring)
B. The case’s unwarranted summary dismissal
After Defendants filed anti-SLAPP motions in the D.C. Superior Court, 4 Plaintiffs
requested limited discovery, relying on the Act’s provision that “[w]hen it appears likely that
targeted discovery will enable the plaintiff to defeat the motion and that the discovery will not be

3

James Aff., ¶14; August 13, 2016, notes of APA Board Members’ meeting, Resnick Aff., Ex. 1.
Plaintiffs first filed their complaint in Ohio, where one Plaintiff resided, but were unable to obtain
jurisdiction over Defendants. Defendants consented to being sued only in D.C., waiving a statuteof-limitations defense, in order to take advantage of the D.C. Anti-SLAPP Act. However, when
Defendants refused to file all their pre-answer motions after being sued in D.C., Plaintiffs were
forced to file a safety suit in Massachusetts to ensure they had a forum certain, as D.C. Court of
Appeals precedent requires. That suit is currently stayed.
4

4

unduly burdensome, the court may order that specified discovery be conducted.” D.C. Code § 165502(c)(2). Plaintiffs requested three depositions, four interrogatories, a copy of a computer hard
drive, the witness interview notes relied on in the Report, and a report, if any, by Defendants’
forensic examiner of emails. The trial court denied the forensic expert report; curtailed discovery
of interview notes to only the 18 interviewees (of 148) from whom Plaintiffs already had affidavits;
and ordered production of a copy of the hard drive and answers to the four interrogatories. The
Court denied additional witness notes because their production would be “cumulative” to what
was in the complaint, a finding that presumes a 12(b)(6) rather than a summary-judgment type of
analysis (Feb. 8 Trans. pp. 11-12; 25, 46). After initially ordering the three depositions, the trial
court subsequently rescinded the Feb. 8 order sua sponte, after having denied Plaintiffs’ counsel’s
request to be heard on the issue of scheduling those depositions (September 24 and 25, 2019,
Orders).
More recently, the trial court (1) denied Plaintiffs’ motion that the Act violated the Home
Rule Act because it contained procedures that had not been approved by the D.C. Court of Appeals,
as required by D.C. Code § 11-946; (2) denied Plaintiffs’ motion arguing that the D.C. AntiSLAPP Act, as written and as applied, violated their First Amendment guarantees of meaningful
access to the courts; (3) weighed and assessed facts Plaintiffs proffered to demonstrate they were
private citizens for purposes of this suit, concluding they were instead public officials subject to a
heightened actual-malice standard to sustain their defamation claims; (4) denied Plaintiffs’
arguments that precedent governing choice-of-law decisions in anti-SLAPP cases dictated that the
Illinois or Massachusetts anti-SLAPP act, not the D.C. Act, applied to the case; and (5) denied
Plaintiffs’ supplemental cause of action asserting that, after their initial complaint had been filed,

5

APA’s reposting of the Report even though Board members had admitted its inaccuracies
constituted a republication for defamation purposes. (Jan. 23, Mar. 11, Mar. 12, 2020 Orders)
Finally, in dismissing Plaintiffs’ case, the trial court repeatedly engaged in a process that
Mann held was impermissible: weighing and assessing the credibility of evidence and then
drawing all possible inferences in favor of the moving party, the Defendants. (See Section IV-C
below.) The Court also failed to address any of Plaintiffs’ separate evidence against APA, instead
dismissing the separate claims of actual malice against APA cursorily and without analysis.
III.

THE INITIAL PURPOSE AND SUBSEQUENT ABUSE OF THE D.C. ANTISLAPP ACT
When the D.C. Anti-SLAPP Act was enacted in 2011, it was intended to be employed by

citizens faced with suits designed “not to win the lawsuit but punish the opponent and intimidate
them into silence,” and thus prevent them “from engaging in political or public policy debates.”
Council of the District of Columbia, Report of Committee on Public Safety and the Judiciary on
Bill 18-893 (Committee Report), p. 4 (Nov. 18, 2010). Attached as Exhibit A.
In that report, the Committee described an archetypal example of the litigation at which the
Act was aimed: When a real-estate developer was unable to obtain a building permit, it sued two
grassroots activists and a community organization, alleging they “conducted meetings, prepared
petition drives, wrote letters and made calls and visits to government officials, organized protests,
organized the preparation and distribution of . . . signs, and gave statements and interviews to
various media.” (Committee Report, p. 3) Those acts of advocacy were met with years of litigation
that, without the assistance of the American Civil Liberties Union (ACLU), would have resulted
in unsupportable legal costs for the individual defendants.
The Act’s language was modeled on the California anti-SLAPP statute but with a
significant change: The ACLU requested that, instead of the Act applying to all “free speech,” its
6

scope should be limited to speech “in furtherance of the right of advocacy on issues of public
interest.” (Committee Report, p. 4) Yet the Act’s definition of such speech is so broad that it has
opened the door to the Act’s use against those it was intended to protect: private citizens attempting
to assert their rights against large organizations that have the ability to sustain lengthy litigation
before the merits of a case are ever reached. Anti-SLAPP statutes were intended to protect citizens
from David-and-Goliath power differences, not to exacerbate them. This kind of unintended
consequence has led jurisdictions across the country to modify or interpret their anti-SLAPP
statutes to ensure they block only sham or meritless suits, while protecting citizens’ right of
meaningful access to courts to pursue legitimate claims.
Plaintiffs have located 27 cases in which the D.C. Act has been deployed by a defendant
since its passage. (See Exhibit B) In none was the Act used to protect individual activists protesting
about issues of public interest. Instead, the Act has been deployed by mostly large institutional
defendants in contract, employment, fraud, negligence, and defamation suits. It has been wielded
as a summary-procedure mechanism operating outside the D.C. Superior Court Rules to dismiss
ordinary individuals’ attempts to obtain justice, primarily without the benefit of discovery. When
the Act is used to prevent private citizens from pursuing legitimate and well-founded claims
against deep-pocketed institutional defendants, it is being deployed in a manner exactly opposite
to the Council’s intent.
In the present case, the Act is being used by a $2-billion law firm and a $45-million
corporation to shield their publications and republications of the Hoffman Report, including by
private emails, and its continued display on APA’s website. The Report was never intended to be
an act of advocacy. To the contrary, APA went out of its way to state that the Report would be an

7

independent investigation to determine “the facts.” 5 A report that purports to be about facts by an
investigator paid $4.1 million to find facts should not be deemed the kind of speech the Act was
intended to address. See, e.g., Hamilton v. Woodsum, 223 A.3d 904, 908 (Me. 2020) (the
submission of an investigative report by a neutral investigator was not the type of petitioning
activity the legislature intended to cover under the Maine anti-SLAPP statute).
This Court has stated that the Act “is not a sledgehammer meant to get rid of any claim
against a defendant able to make a prima facie case that the claim arises from activity covered by
the Act.” Mann, supra, 150 A.3d at 1239. Yet in this and other cases in D.C. Superior Court, it is
being deployed as just such a sledgehammer against individuals attempting to assert their rights to
seek redress for harms inflicted on them. (Indeed, APA’s former Associate General Counsel stated
to a third party that Defendants’ litigation strategy was to deplete Plaintiffs’ resources.) This
Court’s intervention is urgently needed.
IV.

ISSUES RAISED BY THIS APPEAL IMPACT OTHER ANTI-SLAPP CASES.
A. The D.C. Anti-SLAPP Act created new procedures.
1. The Act establishes new summary-dismissal procedures that have not been approved
by the D.C. Court of Appeals.
This Court has not previously decided the question of whether the D.C. Anti-SLAPP Act

is void because it violates the Home Rule Act. See Pub. L. No. 93-198; 87 Stat. 774 (codified at
D.C. Code §§ 1-201.01 et seq.). The Home Rule Act places strict limits on the D.C. Council’s
authority to legislate regarding D.C. courts. As relevant here, D.C. Code § 1-206.02(a)(4) provides
that “[t]he Council shall have no authority to . . . [e]nact any act, resolution, or rule with respect to
any provision of [D.C. Code] Title 11 (relating to organization and jurisdiction of the District of

5

APA press release April 30, 2015: “His report will determine the facts.” Available at:
https://www.apa.org/news/press/response/new-york-times.
8

Columbia courts).” That prohibition is further specified by D.C. Code § 11-946, which mandates
that (1) the D.C. courts must follow the Federal Rules of Civil Procedure unless they adopt rules
that modify the Federal Rules, and (2) rules that modify the Federal Rules must be approved by
the D.C. Court of Appeals before they take effect:
The Superior Court shall conduct its business according to the Federal Rules of
Civil Procedure and the Federal Rules of Criminal Procedure (except as otherwise
provided in Title 23) unless it prescribes or adopts rules which modify those Rules.
Rules which modify the Federal Rules shall be submitted for the approval of
the District of Columbia Court of Appeals, and they shall not take effect until
approved by that court. (emphasis added)
Here, it is undisputed that the D.C. Anti-SLAPP Act created “special motions” and created
rules for those motions. D.C. Code § 16-5502(b). It is also undisputed that the D.C. Court of
Appeals did not approve those rules before they took effect. Plaintiffs argued below that, because
the Act imposes procedures that modify the Federal Rules and have not been approved by this
Court, it is void. See, e.g., Barnes v. District of Columbia, 611 F. Supp. 130, 133 (D.D.C. 1985)
(state legislation is preempted by federal law if it conflicts with a “clear and manifest purpose of
Congress”).
The issue here posed turns on whether the Act is in whole or relevant part procedural or,
instead, wholly substantive (that is, it creates a new immunity from liability). This issue cannot be
decided simply by reference to the D.C. Council’s intention to create a substantive right; it must
be decided by the Act’s actual language, structure, and function. Nor is it merely an academic
exercise in classification: the deployment of a summary-dismissal procedure outside the D.C.
Superior Court Rules has eviscerated time-tested rules calibrated to strike the appropriate balance
between enabling well-founded suits to proceed to trial and blocking unfounded ones.
In Mann, supra, this Court recognized that the Act created and imposed procedures on the
D.C. courts. For example, the Court explained that “[t]he Anti-SLAPP Act’s special motion to
9

dismiss creates a burden-shifting procedure that is triggered by the party seeking to invoke the
special protections afforded by the Act.” 150 A.3d at 1232 (emphasis added). Indeed, the Mann
court noted that “[a] comparison of the procedures usually available in civil litigation makes clear
that the complement of provisions of the Anti-SLAPP Act impose requirements and burdens . . .
that significantly advantage the defendant.” Id. at 1237 (emphasis added). Similarly, in Doe No. 1
v. Burke, 91 A.3d 1031, 1036 (D.C. 2014), this Court recognized that the Act “creates a ‘special
motion to dismiss,’ a procedural mechanism that allows a named defendant to quickly and
equitably end a meritless suit” and provides “two procedural protections.” (emphasis added) 6
Most courts to consider the issue have found anti-SLAPP statutes to be procedural. In its
leading case interpreting the Act, the D.C. Circuit Court of Appeals explained that “[t]he D.C.
Anti-SLAPP Act, to use the words of the D.C. Court of Appeals, establishes a new ‘procedural
mechanism’ for dismissing certain cases before trial.” Abbas v. Foreign Policy Grp., L.L.C., 783
F.3d 1328, 1335 (D.C. Cir. 2015) (quoting Doe No. 1 v. Burke, 91 A.3d 1031, 1036 (D.C. 2014))
(emphasis added). The Abbas Court also found that, even if the Act did create a qualified
immunity, this did not dictate the “showing . . . necessary at the motion to dismiss or summary
judgment stages in order to dismiss a case before trial. Rather, Federal Rules 12 and 56 do that.”
Abbas at 1335. Since Mann was decided, ten D.C. District Court decisions have followed the
Abbas analysis. 7 In addition, every Circuit to have considered the issue has held anti-SLAPP

6

Mann referred to the D.C. Council’s intention to create substantive rights (Mann at 1226, 1231,
1235), and stated that, in analyzing the Act’s application, “[a]n analogy to qualified immunity is
apt.” 150 A.3d at 1229. However, the Court warned that the Act does not immunize defendants
from “liability for common-law claims,” and that “[t]he immunity created by the Anti-SLAPP Act
shields only those defendants who face unsupported claims that do not meet established legal
standards.” (emphasis added) Id.
7
See Arpaio v. Zucker, 414 F. Supp. 3d 84, 93 (D.D.C. 2019); Arpaio v. Cottle, 404 F. Supp. 3d
80, 87 (D.D.C. 2019); Akhmetshin v. Browder, 407 F. Supp. 3d 11, 18 (D.D.C. 2019); Tah v. Glob.
10

statutes to be procedural or, in the case of the First Circuit, both procedural and substantive. 8 The
California Supreme Court has interpreted the broader California statute, on which the D.C. Act
was based, to be procedural. 9
2. The Act conflicts with the established rule that discovery must be exhausted before
summary judgment may be granted.
In Mann, this Court held that the Act’s likelihood-of-success standard “mirrors” the
summary-judgment standards imposed by D.C. and Federal Rule 56. Mann, 150 A.3d at 1240 n.32.
But it is well settled that discovery must be exhausted before summary judgment is granted,
especially when, as here, Defendants have put their state of mind at issue as a defense against a
finding that they acted with actual malice. 10 Secord v. Cockburn, 747 F. Supp. 779, 786 (D.D.C.
1990) (“this Court of course recognizes that discovery must be exhausted before a court rules upon

Witness Publ'g, No. CV 18-2109 (RMC) (unpublished) (D.D.C. June 19, 2019), appeal filed Oct.
25, 2019, No.19-7132; Fridman v. Bean LLC, No. CV 17-2041 (RJL), 2019 WL 231751, at *2
(D.D.C. Jan. 15, 2019); Cockrum v. Donald J. Trump for President, Inc., 319 F. Supp. 3d 158, 165
(D.D.C. 2018); Fairbanks v. Roller, 314 F. Supp. 3d 85, 93-95 (D.D.C. 2018); Libre By Nexus v.
Buzzfeed, Inc., 311 F. Supp. 3d 149, 158-59 (D.D.C. 2018); Democracy Partners v. Project Veritas
Action Fund, 285 F.Supp.3d 109, 127-28 (D.D.C. 2018); Deripaska v. Associated Press, No. 17cv-913, 2017 WL 8896059, at *1 (D.D.C. Oct. 17, 2017).
8
See e.g., Liberty Synergistics Inc. v. Microflo Ltd., 718 F. 3d 138, 154 (2nd Cir. 2013); Gilead
Scis., Inc. v. Abbott Labs., Inc., No. 13-cv-2034, 2015 WL 1191129, at *6 (D.Del. March 13,
2015); ABLV Bank, AS v. Ctr. For Advanced Def. Studies Inc., No. 14-cv-1118, 2015 WL
12517012, at *3 (E.D. Va. Apr. 21, 2015); Klocke v. Watson, 936 F. 3d 240, 245-46 (5th Cir. 2019);
Lampo Grp., LLC v. Paffrath, No. 18-cv-1402, 2019 WL 3305143, at *3 (M.D. Tenn. July 23,
2019); Intercon Solutions, Inc. v. Basel Action Network, 791 F.3d 729, 732 (7th Cir. 2015); Unity
Healthcare, Inc. v. Cty. of Hennepin, 3-9 F.R.D. 537, 542 (D.Minn. 2015); Planned Parenthood
Fed’n of Am., Inc. v. Ctr. for Med. Progress, 890 F. 3d 828, 833-34 (9th Cir. 2018); Los Lobos
Renewable Power LLC v. Americulture, Inc., 885 F. 3d 659, 673 (10th Cir. 2018); Carbone v. Cable
News Network, Inc., 910 F.3d 1345, 1355 (11th Cir. 2018). See also Godin v. Schencks, 629 F. 3d
79, 89 (1st Cir. 2010)(Anti-SLAPP Act both substantive and procedural).
9
See, e.g., Flatley v. Mauro, 46 Cal. Rptr. 3d 606, 615 (2006) (the statute “establishes a
procedure”). See also, Lehan v. Fox Television Stations, Inc. et al., No. 2011 CA 004592 B, 2011
D.C. Super. LEXIS 14 (D.C. Super. Ct., Nov. 30, 2011), finding the act to be procedural.
10
See Mann, 150 A.3d at 1255, 1258 (“It is for the jury to determine the credibility of appellants’
protestations of honest belief in the truth of their statements, and to decide whether such a belief,
assuming it was held, was maintained in reckless disregard of its probable falsity.”).
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a dispositive motion for summary judgment.” (quoting Hutchinson v. Proxmire, 443 U.S. 111, 120
(1979); Herbert v. Lando, 441 U.S. 153, 159-61 (1979))). See also First Chi. Int’l v. United Exch.
Co., 836 F.2d 1375, 1381 (D.C. Cir. 1988) (“[S]ummary judgment is appropriate only after
plaintiff has had a full opportunity to conduct discovery . . . .”); Planned Parenthood Fed'n of Am.,
Inc. v. Ctr. for Med. Progress, 890 F.3d 828, 834 (9th Cir. 2018) (“[W]hen an anti-SLAPP motion
to strike challenges the factual sufficiency of a claim, then the Fed. R. Civ. P. 56 standard will
apply. But in such a case, discovery must be allowed . . . before any decision is made by the court.
A contrary reading of these anti-SLAPP provisions would lead to the stark collision of the state
rules of procedure with the governing Federal Rules . . . .”).
Without further guidance from this Court, the Act will continue to operate outside the D.C.
Superior Court Rules as a summary-dismissal procedure to which different judges apply different
standards. (See Section IV-C below) In this case, it operated inappropriately to usurp a jury’s role
in weighing facts and making credibility determinations.
B. The Act as drafted and applied violates a plaintiff’s First Amendment rights to
meaningful and effective access to the courts.
The D.C. Anti-SLAPP Act goes to the heart of the tension in modern defamation law
between plaintiffs’ First Amendment rights to redress private reputational injury by meaningfully
accessing the courts and defendants’ free-speech rights. As courts across the country have gained
more experience with the application of anti-SLAPP statutes, they have recognized the need to
ensure the protection of plaintiffs’ as well as defendants’ First Amendment rights by establishing
clear guidelines for the statutes’ application. For example, four state supreme courts have found
that, to save their anti-SLAPP statutes from violating the First Amendment, the courts must ensure
the statutes address only sham or meritless suits, not suits that “genuinely seek redress for damages
from defamation . . . .” Sandholm v. Kuecker, 962 N.E.2d 418, 433 (Ill. 2012). A fifth supreme
12

court has adopted the same approach in dicta. 11
Courts have repeatedly recognized that the First Amendment right to petition the
government includes “‘[t]he right of access to courts for redress of wrongs . . . .’” Stuart v. Walker,
143 A.3d 761, 767 (D.C. 2016) (quoting Borough of Duryea v. Guarnieri, 564 U.S. 379, 387
(2011)). It is “firmly established” that any “significant impairment of First Amendment rights must
survive exacting scrutiny.” Elrod v. Burns, 427 U.S. 347, 362 (1976). “‘This type of scrutiny is
necessary even if any deterrent effect on the exercise of First Amendment rights arises, not through
direct government action, but indirectly as an unintended but inevitable result of the government’s
conduct.’” (citation omitted) Id. And as especially relevant here, a person’s right of access to the
courts to seek redress of grievances stands on equal footing with a defamation-defendant’s rights:
“a private citizen exercises a constitutionally protected First Amendment right anytime he or she
petitions the government for redress . . . . the First Amendment does not pick and choose its
causes.” Van Deelen v. Johnson, 497 F.3d 1151, 1156 (10th Cir. 2007) (emphasis in original).
Mann recognized the need to balance plaintiffs’ and defendants’ rights: the Act “must be

11

See Illinois: Sandholm, 962 N.E.2d at 433 (“If a plaintiff’s complaint genuinely seeks redress
for damages from defamation or other intentional torts,” then it “does not constitute a SLAPP” and
is “not . . . subject to dismissal . . . .”). Massachusetts: Blanchard v. Steward Carney Hosp., Inc.,
75 N.E.3d 21, 38 (Mass. 2017) (defendant must show that the putative SLAPP suit was “solely
based on [the moving party’s] own petitioning activities.”); Maine: Gaudette v. Davis, 160 A.3d
1190, 1194 (Me. 2017) (Maine’s anti-SLAPP statute addresses “litigation instituted not to redress
legitimate wrongs, but instead to ‘dissuade or punish’ the defendant’s First Amendment exercise
of rights through the delay, distraction, and financial burden of defending the suit.”). Vermont:
Felis v. Downs Rachlin Martin P.L.L.C., 133 A.3d 836, 851 (Vt. 2015) (holding that “the antiSLAPP statute should be construed as limited in scope and that great caution should be exercised
in its interpretation” and that “unless [a suit] can be shown to be sham petitioning, the [antiSLAPP] statute impinges on the adverse party’s exercise of its right to petition”). See also Davis
v. Cox, 183 Wash. 2d 269, 291 (Wash. 2015) (“the United States Supreme Court has interpreted
the petition clause to expansively protect plaintiffs' constitutional right to file lawsuits seeking
redress for grievances. The only instance in which this petitioning activity may be constitutionally
punished is when a party pursues frivolous litigation . . . .” (citations omitted)).
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interpreted as a tool calibrated to take due account of the constitutional interests of the defendant
who can make a prima facie claim to First Amendment protection and of the constitutional
interests of the plaintiff who proffers sufficient evidence that the First Amendment protections can
be satisfied at trial.” 150 A.3d at 1239 (emphasis in the original). But however well-intentioned
the Act is, as presently drafted and applied it is ill-suited to weed out only meritless or sham
lawsuits brought with the intention of dissuading or punishing acts of advocacy. Instead, it serves
to block legitimate claims brought in good faith and with supporting evidence.
If Plaintiffs cannot survive the Act’s application, although their suit is clearly not meritless
or a sham and despite having submitted over 200 discrete documents (including corporate records)
and 34 affidavits to support their claims, then the Act has become the “sledgehammer” against
which Mann warned, 150 A.3d at 1239, and that sledgehammer has been wielded against the First
Amendment.
Indeed, the Act not only threatens to destroy legitimate suits once they have entered the
courthouse; it also dissuades individuals with legitimate complaints from entering the courthouse
at all because it threatens them with attorneys’ fees if their suit fails at the anti-SLAPP stage. When
an individual with limited resources confronts corporate defendants represented by large law firms,
those fees are potentially ruinous. That risk creates an impermissible obstacle to plaintiffs’ rights
to access the courts.
The Act’s infringement on First Amendment rights is even more pernicious where, as here,
it amounts to a doubling up of protections for defendants’ defamatory speech. In defamation suits,
when a court finds plaintiffs to be public officials, defendants are already given substantial
protections through a heightened standard of proof (actual malice by clear and convincing
evidence). Here, the trial court found—mistakenly, as Plaintiffs will demonstrate—that Plaintiffs
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were public officials. The United States Supreme Court has refused to grant exactly this sort of
additional procedural protection because it would constitute “a form of double counting.” Calder
v. Jones, 465 U.S. 783, 790-91 (1984).
In this case, the doubling up of protections for Defendants leads to an absurd result: despite
the volume of available evidence demonstrating not only that the Report’s key factual conclusions
were false but also that the conduct of the investigation, the Report’s contents, and APA’s actions
after its completion meet the legal definitions of negligence and, if required, actual malice, a court
may nevertheless—after severely restricting discovery—weigh the very limited evidence it
considered to conclude Plaintiffs could not prove actual malice to its satisfaction at the summarydismissal stage. Consequently, Defendants can leave the defamatory Report posted on the internet
to inflict harm on Plaintiffs in perpetuity, unless this Court intervenes.
C. D.C. trial courts apply differing standards to anti-SLAPP motions.
Because the Act operates outside the D.C. Superior Court Rules, it is perhaps not surprising
that—despite Mann—judges are applying the Act’s “likelihood of success” standard
inconsistently. In Mann, this Court decided the standard should “mirror” the summary-judgment
standard. 150 A.3d at 1240 n.32 (“Abbas recognized that at the time, this court ‘has never
interpreted the D.C. Anti–SLAPP Act’s likelihood of success standard to simply mirror the
standards imposed by’ Federal Rule 56. . . . We do so now.” (citation omitted)). That standard
prohibits a judge from usurping the jury’s role of weighing evidence and assessing credibility. Id.
at 1235. 12
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See Nader v. de Toledano, 408 A.2d 31, 50 (D.C. 1979) (“the court examines the evidence,
taking all permissible inferences and resolving questions of credibility in plaintiff's favor to
determine whether a reasonable jury acting reasonably could find actual malice with convincing
clarity. The question to be resolved at summary judgment is whether plaintiff's proof is sufficient
15

Since Mann, the Act has been used by defendants in at least 11 cases, five of which are
now on appeal, exclusive of this case. (See Ex. B, p. 1, cases 1-11 for case numbers.) In those
cases—some of which follow Mann and some of which do not—the standards used to determine
the merit of the lawsuit varied widely.
For example:
•

In Bronner v. The American Studies Association, et. al., a breach of duty and contract case
now appealed to this Court, the court interpreted the standard for determining whether a
suit is meritless to be somewhere between a motion to dismiss and summary judgment
standard.

•

In Close It Title Services, Inc., et al. v. Nadel, et al., the court interpreted the Act broadly
as including “potential concerns about cybercrime” and then summarily applied a 12(b)(6)
standard in dismissing the suit. It also awarded attorneys’ fees. This case is also on appeal.

•

In Khan, et al., v. Orbis Business Intelligence, et al., also now on appeal, the court denied
targeted discovery but then went on to conclude that the plaintiff had failed to produce
enough evidence. After the suit was dismissed, a government report was released
vindicating plaintiffs’ factual assertions and, retrospectively, the need for discovery.

•

In Gordon et al., v. Forest Hills, et al., also on appeal, the court made numerous findings
of fact, drawing inferences in favor of the defendants, and denied discovery.
During the discovery hearing, Sidley’s counsel asserted that a 12(b)(6) standard governed

the Defendants’ anti-SLAPP motions; Plaintiffs disagreed, relying instead on the “mirror” of

such that a reasonable jury could find malice with convincing clarity, and not whether the trial
judge is convinced of the existence of actual malice.” (emphasis in original))
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summary-judgment standard established in Competitive Enter. Inst v. Mann, 150 A.3d 1213, 1240,
n. 32 (D.C. 2016). (Feb. 8, Trans. pp. 11-12; 25, 46) The court did not resolve that disagreement.
In its Amended Opinion, the court cites Mann for the proposition that, if Defendants make
a prima facie case, “the burden shifts to Plaintiffs to offer evidence that would permit a jury
properly instructed on the applicable legal and constitutional standards to reasonably find that
Defendants are liable for defamation. See Mann, 150 A.3d at 1232.” (Amended Opinion, p. 19)
But the Amended Opinion, in weighing evidence and determining credibility, ignores Mann’s
critical guidance:
An interpretation that puts the court in the position of making credibility determinations
and weighing the evidence to determine whether a case should proceed to trial raises
serious constitutional concerns because it encroaches on the role of the jury.
Mann, 150 A.3d at 1235.
The Mann plaintiff proffered four government investigations that contradicted the
defendants’ assertions. Regarding that evidence, this Court stated:
[w]e are struck by the number, extent, and specificity of the investigations, and by the
composition of the investigatory bodies. We believe that a jury would conclude that they
may not be dismissed out of hand. Although we do not comment on the weight to be given
to the various investigations and reports, which is a question for the jury, what is evident
from our review is that they were conducted by credentialed academics and professionals.
Id. at1253.
In this case, Plaintiffs submitted 34 affidavits, multiple government reports, and multiple
corporate records, documents, and minutes from which a jury could reasonably find that Plaintiffs
were not public officials and that, even if they were, actual malice could be proven even under a
clear and convincing standard. In its Amended Order, the trial court assessed the credibility and
weight of some of this evidence with respect to just one of the 219 false statements pleaded, while
ignoring other evidence and the majority of causes of action in the complaint. It thus engaged in
exactly the kind of factual determinations that Mann warned against and that have led states to
17

declare their anti-SLAPP statutes unconstitutional. 13 It also drew inferences from the absence of
evidence that would have been provided by the discovery Plaintiffs requested or if the trial court
had asked the relevant questions at its hearing on the anti-SLAPP motions.
Three examples among others of this approach:
•

Plaintiffs provided 27 affidavits from those interviewed by Mr. Hoffman’s team attesting
that the Report misrepresented what an interviewee said or that interviewers sought only
information to support their pre-conceived conclusions. Those affidavits demonstrate what
a jury could reasonably conclude was a pattern in the conduct of the investigation and the
writing of the Report that demonstrates actual malice. However, the trial court’s Amended
Order characterizes the affidavits as simply showing the omission of “a comment here or
an opinion there . . . .” It also draws adverse credibility inferences because the affidavits
“echo each other in tenor and vocabulary” and because it is unclear when during the course
of the investigation the interviews were conducted—a question that would have been
answered if the Court had asked it of Plaintiffs’ counsel at the hearing or had looked to the
Report, which lists the dates of the interviews. (Amended Order, p. 24, 25)

13

Mann, 150 A.3d at 1236 n. 29 (“See Davis v. Cox, 183 Wash.2d 269 (2015) (en banc) (“. . .
Washington State’s anti–SLAPP special motion to dismiss . . . violates the state’s constitutional
guarantee to a jury trial because it required trial court to weigh the evidence and make factual
determination whether there was ‘clear and convincing evidence [of] a probability of prevailing
on the claim’”); Opinion of the Justices (SLAPP Suit Procedure ), 138 N.H. 445 (1994) (proposed
anti–SLAPP legislation would violate right to trial by jury guaranteed by state constitution because
it would require court to “weigh the pleadings and affidavits on both sides and adjudicate a factual
dispute” in determining whether claimant has shown “a probability of prevailing on the
merits”); Unity Health care, Inc. v. Cty. of Hennepin , 308 F.R.D. 537, 549 (D. Minn. 2015)
(Minnesota anti–SLAPP provision requiring that party opposing dismissal must persuade judge by
clear and convincing evidence that defendant is not immune from liability violates Seventh
Amendment right to jury trial and conflicts with the Federal Rules because it requires judge to
weigh evidence and make credibility determinations).
18

•

Plaintiffs assert that, if a jury were to accept the descriptions of their military roles in their
papers, it would reasonably conclude that they do not meet the legal standard for being
deemed public officials (that is, they do not “have, or appear to the public to have,
substantial responsibility for or control over the conduct of government affairs.” Rosenblatt
v. Baer, 383 US. 75, 88 (1966)). The Amended Order selectively weighs and interprets
some facts to conclude that Plaintiffs are public officials, in the process improperly
broadening the standard to become whether the Report addressed “their performances of
their official duties in matters of public interest.” (Amended Order, Mar. 12, p. 17) See
Fridman v. Bean L.L.C., No. 17-2041 (RJL), 2019 WL 231751, at *10 (D.D.C. Jan. 14,
2019) (refusing to resolve the public-figure issue on the limited record because, as here,
the plaintiffs disputed the facts relevant to application of the appropriate test); Mandel v.
Bos. Phx., Inc., 456 F.3d 198, 205-06 (1st Cir. 2006) (reversing summary-judgment
determination of public-official status for failing to address crucial questions under the
relevant test where “‘credibility determinations, the weighing of the evidence, and the
drawing of legitimate inferences from the facts are not functions to be performed by a judge
on summary judgment.’”)

•

Plaintiffs presented several governmental reports that were in Defendants’ possession and
that contradicted the Report’s key facts and factual conclusions. The Amended Order
discounts these reports because, it asserts, Plaintiffs did not explain whether the
governmental entities issuing the reports had access to the same information used for the
Report and whether the reports had the same scope and purpose. (Amended Order, March
12, p. 23) The first assertion is incorrect (Plaintiffs’ First Opposition, pp. 36-37), and the
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second could have easily been answered by Plaintiffs’ counsel had she been asked at the
hearing. 14 Again, the trial court improperly weighed the evidence.
More generally, although Plaintiffs’ direct and circumstantial evidence includes many
specific documents and facts in Defendants’ possession during the investigation, Plaintiffs also
asserted that the pattern of omitting contradictory evidence, purposefully avoiding contradictory
evidence, making unsupported inferences, and mischaracterizing facts, among other problems,
demonstrates actual malice when considered in light of the appropriate legal standards established
by U.S. Supreme Court and other precedent that Plaintiffs cited. The Amended Order fails to
consider Plaintiffs’ discussion of those standards, much less demonstrate why they do not apply.
Instead, it engages in a free-form assessing of selected evidence favoring the Defendants while
ignoring other evidence Plaintiffs presented, thus usurping a jury’s role.
V.

CONCLUSION
For the reasons stated above, Plaintiffs-Appellants ask this Court to grant expedited review

of this appeal.
Dated: June 11, 2020
Bonny J. Forrest, Esq.
(pro hac vice submitted)
555 Front Street, Suite 1403
San Diego, California 92101
(917) 687-0271
bonforrest@aol.com

Respectfully submitted,
/s/ John B. Williams
John B. Williams, Esq.
(D.C. Bar No. 257667)
WILLIAMS LOPATTO PLLC
1200 New Hampshire Avenue NW, Suite 750
Washington, DC 20036
(202) 296-1665
jbwilliams@williamslopatto.com
Attorneys for Plaintiffs-Appellants
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See Mann, 150 A.3d at 1258 (“objections to the reports can fairly be characterized as arguments
that could be made to a jury as to why the reports’ conclusions should not be credited or given
much weight.”).
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EXHIBIT B: D.C. SUPERIOR COURT CASES
WHERE ANTI-SLAPP MOTIONS WERE FILED

1

2
3
4

5
6

7

CAPTION
Bronner v. The American
Studies Association et al.

SUP. CT./APPEAL NO.
2019 CA 001712 B

APPEAL PENDING
The Praxis Project v. CocaCola Company et al.
Close It! Title v. Nadel

19-CV-1222

APPEALS PENDING
The Institute for Gulf Affairs
et al. v. the Saudi American
Public Relation Affairs
Committee et al.

2017 CA 004801 B
2018 CA 005391 B
19-CV-0646

fraudulent
misrepresentation
defamation, false light,
and tortious interference

2018 CA 004709 B

defamation

APPEAL PENDING
Jacobson v. National
Academy of Sciences et al.

18-CV-1296

German Khan, et al. v. Orbis
Business Intelligence
Limited, et. al.

2018 CA 002667 B

APPEAL PENDING
TS Media, Inc. v. Public
Broadcasting Service

18-CV-0919

2017 CA 006685 B

2018 CA 001247 B

Case ongoing

8
9

Wilkenfeld v. Stewart
Partners Holdings LLC
Peter Gordon, et al. v. First
Hills Neighborhood Alliance,
et al.
APPEAL PENDING

10

Simpson v. Johnson &
Johnson et al.

11

JAP Home Solutions, Inc. v.
Lofft Construction, Inc. et al.

TYPE OF CASE
breach of fiduciary
duties, ultra vires, and
breach of contract

2017 CA 003420 B
2016 CA 006397 B

17-CV-1202
2016 CA 001931 B
2017 CA 003390 B

defamation, breach of
contract, promissory
estoppel
defamation

court dismissed only the
two tort claims:
intentional interference
with contract and
tortious interference
with business
expectancy
declaratory judgement
fraudulent
misrepresentation and
tortious interference
with contract
negligence, fraud, and
conspiracy
defamation, conspiracy
to injure, and tortious
interference

1

EXHIBIT B: D.C. SUPERIOR COURT CASES
WHERE ANTI-SLAPP MOTIONS WERE FILED
12

CEI et al. v. Mann

13

Burke v. Doe #1 et al.

14

Park v. Brahmbhatt

2012 CA 008263 B
Competitive Enter. Inst v.
Mann, 150 A.3d 1213 (D.C.
2016)
2012 CA 007525 B
Doe No. 1 v. Burke, 91 A.3d
1031 (D.C. 2014); Doe v.
Burke, 133 A.3d 569 (D.C.
2016)
2015 CA 005686 B

APPEAL PENDING

18-CV-0872

15

Two Rivers Public Charter
School, Inc. et al. v. Weiler et
al.

2015 CA 009512 B

16

Pitts v. WJLA et al.

2016 CA 002054 B

17

Moore v. Costa

2016 CA 004038 B

18

Ctr. for Advanced Def.
Studies v. Kaalbye Shipping
Int’l et al.
Vandersloot and Melaleuca,
Inc. v. Foundation for Nat'l
Progress et al.

2014 CA 002273 B

defamation; declaratory
judgment

2014 CA 003684 2

defamation, motions to
compel-quash

The Washington Travel
Clinic, PLLC et al. v.
Kandrac

2013 CA 003233 B

defamation and tortious
interference

APPEALS PENDING
Payne v. District of
Columbia et al.

14-CV-1016; 14-CV-0060

19

20

21

2012 CA 006163 B

defamation

defamation

assault and battery,
abuse of process,
tortious interference,
and blackmail
intentional infliction of
emotional
distress and private
nuisance/
conspiracy to create a
private nuisance
defamation, false light,
misrepresentation, and
intentional infliction of
emotional distress
defamation

defamation,
false light, intentional
infliction of emotional
distress, and
constitutional
defamation violation of
Fifth Amendment
Liberty Interest 42
U.S.C. § 1983.
2
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23

Vincent Forras et al. v. Iman
Feisal Abdul Rauf, et al.

Newmyer, et al. v. The
Sidwell Friends Sch.

2011 CA 008122 B
Forras v. Abdul-Rauf, 2012
D.C. Super. LEXIS 16 (Aug.
7, 2012)
2011 CA 003727 M
Newmyer v. Sidwell Friends
Sch., 128 A.3d 1023 (D.C.
2015)

24

Lehan v. Fox Television
Stations, Inc. et al.

2011 CA 004592 B
Lehan v. Fox TV Stations Inc.,
2011 D.C. Super. LEXIS 14
(Nov. 30, 2011)
2011 CA 003168 B

25

Snyder v. Creative Loafing
Inc. et al.

26

Campbell v. CGI Group, Inc.
et al.

2012 CA 008217 B

27

Dean v. NBC Universal

2011 CA 006055 B

defamation, false light,
assault, and intentional
infliction of emotional
distress
defamation, false light
invasion of privacy,
tortious interference
with
contract, and intentional
infliction of emotional
distress
defamation; Act is
PROCEDURAL not
substantive and applied
retroactively.
defamation

defamation, intentional
infliction of emotional
distress, and
interference with
contractual relations
defamation
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